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a Endorsed: United States Court of Appeals for the 

District of Columbia Filed Oct 21 1939 Joseph W. 
Stewart, Clerk 

District Court of the United States for the 
District of Columbia 

Equity No. 47,450. 

Edward P. Mertz, Plaintiff 
vs. 

Andrew W. Mellon, et al., Defendant 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby cer¬ 
tify the annexed to be a true and correct copy of the original 
Affidavit of Eugene E. Angevine as it appears of record in 
the Clerk’s Office of said Court in the above-entitled cause. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 21st day of October, 1939. 

(Seal) 

CHARLES E. STEWART, 
Clerk 

l By JULIA W. SHIPLEY, 

Assistant Clerk. 
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1 Filed May 5-1938 Charles E. Stewart, Clerk. 

In the District Court of the United States 
For the District of Columbia 

Holding an Equity Court 

In Equity No. 47450 

Edward P. Mertz, Plaintiff 

vs. 

Andrew W. Mellon, Secretary of the Treasury (No Sub¬ 
stitution), 

David H. Blair, Commissioner of Internal Revenue (Robert 
H. Lucas, Substituted), Guy T. Helvering, Substituted. 

Galen L. Tait, Collector of Internal Revenue ( J. Enos Ray, 
Substituted, Lewis M. Milbourne (Acting), Substitu¬ 
ted, M. Hampton McGruder, Substituted), Defendants 

United States of America, 

District of Columbia , 55. 

Affidavit of Eugene E. Angevine, Attorney, Tax Division 
of the Department of Justice, In Support of Defendants’ 
Motion to Dissolve Restraining Order, Dismiss Cause and 
for an Order upon Surety on the Bond given In Support of 
Restraining Order, for payment according to the terms of 
said Bond. 

Eugene E. Angevine, being first duly sworn, deposes and 
says: 

1. I am one of the attorneys for the defendants in the 
above-entitled matter and reside in the City of Washington, 
District of Columbia, and am familiar with the facts stated 
in this affidavit and have means of knowing the same. 

2 2.1 am informed and believe that frequent demands 
have been made upon the plaintiff, Edward P. Mertz, 

for the payment of the income taxes and interest assessed 
against him for the year 1920, but no payments have been 
made by him and to the best knowledge of the undersigned, 
the plaintiff Edward P. Mertz, is insolvent and without 
funds with which to satisfy his obligation to the United 
States, and further, he has since the commencement of these 
proceedings been adjudicated a bankrupt in the United 
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States District Court for the Eastern District of Virginia. 

That on November 22, 1937, the defendants through Leslie 
C. Garnett, the then United States Attorney for the District 
of Columbia, made demand upon the Fidelity and Deposit 
Company of Maryland, as Surety, for payment in accor¬ 
dance with the terms of its bond herein posted w’ith the 
Clerk of this Court, but the Fidelity and Deposit Company 
of Maryland has refused and neglected to make payments 
according to the terms of its bond. 

My ground for belief and information is based on records 
of the Bureau of Internal Revenue now in possession of the 
Department of Justice and available to me. 

3. This affidavit is made and filed for the purpose of di¬ 
recting the attention of the Court to facts wffiich are not 
contained in the record in its present state. 

EUGENE E. ANGEVINE 

Sworn to before me this 29th day of April, 1938. 

NELLIE E. BISHOP 

(Notarial Seal) Notary Public, in and for 

the District of Columbia. 

My Commission expires Jan. 15, 1939. 
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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

No. 47450 In Equity 

Edward P. Mertz, Plaintiff 

v. 

Andrew W. Mellon, Secretary of the Treasury, David H. 
Blair, Commissioner of Internal Revenue, Galen L. 
Tait, Collector of Internal Revenue, Defendants 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

I In the Supreme Court of the District of Columbia 

Filed Sep. 19, 1927 
No. 47450. In equity. 

Edward P. Mertz, Plaintiff 


v. 

Andrew W. Mellon, Secretary of the Treasury, David H. 
Blair, Commissioner of Internal Revenue, Galen L. 
Tait, Collector of Internal Revenue, Defendants 

Bill of complaint 

To the Supreme Court of the District of Columbia: 
Plaintiff states as follows: 

1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and brings this suit 
in his own right. 
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2. The defendant, Andrew W. Mellon, is a citizen of the 
United States and a resident of the District of Columbia, 
and is Secretary of the Treasury of the United States, and 
is sued in his official capacity as such Secretary of the 
Treasury. 

The defendant David H. Blair is a citizen of the United 
States, a resident of the District of Columbia, and is Com¬ 
missioner of Internal Revenue of the United States, and 
is sued in his official capacity as such Commissioner of In¬ 
ternal Revenue. 

The defendant Galen L. Tait, is a citizen of the United 
States, a resident of Baltimore, Maryland, and is collector 
of internal revenue for the district comprising the State 
of Maryland and the District of Columbia, with division 
headquarters at Washington, D. C., and is sued in his of¬ 
ficial capacity as such collector of internal revenue. Said 
three defendants are charged with the administration of 
the internal revenue laws of the United States. 

2 3. Plaintiff states that this suit arises under the 
Constitution and laws of the United States, and in¬ 
volves the validity, construction, application, and enforce¬ 
ment of the internal revenue laws, with more particular 
reference to the limitations therein upon the collection of 
income taxes; 

4. That he filed an income-tax return for the year 1920 
with the collector of internal revenue at Baltimore, Mary¬ 
land, on March 15, 1921, which return indicated no taxable 
net income and no tax liability for that vear; 

' 5. That in December, 1921, the Commissioner of Inter¬ 
nal Revenue caused an assessment of $16,600.89 to be made 
against said plaintiff, and that the collector thereafter de¬ 
manded payment of said amount; that on or after February 
10, 1922, plaintiff filed with the collector an abatement claim 
requesting abatement of said assessment; 

6. That after the filing of said abatement claim the Com¬ 
missioner caused a further investigation to be made, and 
by letter dated May 22, 1925, notified plaintiff that there 
was an overassessment of the tax for 1920 in the amount 
of $1,009.31, and granted 60 days in which to appeal from 
this finding to the United States Board of Tax Appeals; 

7. That within said 60 days an appeal "was taken from 
said letter to the United States Board of Tax Appeals, and 
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that after due hearing and consideration the Board, on 
March 9, 1927, promulgated its tinal order of redetermina¬ 
tion, which as follows: 

United States Board of Tax Appeals, Washington 

Docket No. 5695 
Edward P. Mertz, Petitioner 


v. 

Commissioner of Internal Revenue, Respondent 
Order of Redetermination 

Pursuant to the Board’s findings of fact and opinion 
promulgated November 30, 1926, it is 

Ordered and decided that, upon redetermination, the tax 
assessed for 1920 is $16,600.89; the amount of tax paid, 
none; the correct tax liability is $6,533.07, which amount is 
unpaid. The deficiency for 1921 is $24.32. 

(Signed) CHARLES M. TRAMMELL, 
Member , United States Board 
of Tax Appeals. 

Dated, Washington, D. C., March 9, 1927. 

A true copy. 

Teste. 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

[Official seal of United States Board of Tax Appeals] 

8. That thereafter the Commissioner acquiesced in the 
Board’s finding as to the correct tax liability of $6,533.07 
and caused certificate of overassessment it333,213 to be 

issued to plaintiff showing an overassessment of 
3 $10,067.82, and that this amount of the original as¬ 

sessment has been abated; 

9. That subsequent to the Board’s final order of redeter¬ 
mination he received no formal notice and demand for pay¬ 
ment of the tax liability until the latter part of August 
1927, when Deputy Collector W. P. Burdine, working out of 
division headquarters of the collector at Washington, D. C., 
notified plaintiff that a distraint warrant had been placed 
in his hands for the collection of said tax and that unless 
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the same was paid promptly he would proceed to distrain 
against plaintiff’s property and seize and sell enough 
thereof to satisfy said warrant; 

10. That the Commissioner of Internal Revenue has here¬ 
tofore allowed overassessments of income tax to plaintiff 
for the year 1917 in the amount of $1,714.98, for the year 
1919 in the amount of $490.66, for the year 1922 in the 
amount of $119.42, which said overassessments and over¬ 
payments totaling $2,325.06 have not been refunded to 
plaintiff, and that the Commissioner and the collector have 
withheld said refunds and have offset them against the ad¬ 
ditional tax claimed for 1920; that the net payment now 
claimed by the collector for 1920 is therefore $4,208.00 and 
that the interest thereon claimed by the collector is $1,- 
374.52, resulting in a total amount now demanded upon 
said distraint warrant of $5,582.52; 

11. That the amount of interest set forth in said distraint 
warrant of $1,374.52 and now demanded by the collector is 
erroneous and excessive for the reason that the collector 
has failed to compute and allow as a set-off the interest 
payable to plaintiff upon said overassessments according 
to lav.'; that the interest to which plaintiff is entitled upon 
the overassessment for 1917 is approximately $475.00, upon 
the overassessment for 1919 approximately $75.00, and 
upon the overassessment for 1922 approxiately $20.00, all 
of which makes a total of $570.00, which in any event should 
be deducted from the amount now demanded by the col¬ 
lector ; 

12. That section 250 (d) of title II of the Revenue Act of 
1921 provides as follows: 

“and no suit or proceeding for the collection of any such 
taxes due under this act or under prior income, excess- 
profits, or war-profits tax acts * * * shall be begun, after 
the expiration of five years after the date when such return 
was filed. 

13. That the Revenue Act of 1924 was enacted and went 
into effect on June 2, 1924; that section 1100 (a) of said 
act repealed title II of the Revenue Act of 1921 effective 
as of January 1, 1924, but that section 1100 (b) of the 1924 
act provides as follows: 

“The parts of the Revenue Act of 1921 which are repealed 
by this act shall (except as provided in sections 280 and 
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.316 and except as otherwise specifically provided in this 
act) remain in force for the assessment and collection of all 
taxes imposed by such act, * * * and for the assessment 
and collection, to the extent provided in the Revenue Act 
of 1921, of all taxes imposed by prior income, war-profits, 
or excess-profits tax acts.” 

14. That section 280 of the Revenue Act of 1924 referred 
to in section 1100 (b) of said act which reads as follows: 

“If after the enactment of this act the Commissioner de¬ 
termines that any assessment should be made * * does 
not apply to the case at bar for the reason that the assess¬ 
ment was made against plaintiff in December 1921, 
4 and prior to the enactment of the Revenue Act of 
1924; 

15. That section 316 of the Revenue Act of 1924 referred 
to in section 1100 (b) of said act applies only to estate 
taxes and therefore has no application to the case at bar; 

16. That there are no other specific provisions in the Rev¬ 
enue Act of 1924 which would nullify the effect and pro¬ 
visions of section 1100 (b) of said act as pertaining to the 
case at bar; 

17. That section 250 (d) of the Revenue Act of 1921 
< I noted above is still in effect and is the law with respect 
to the collection of the tax assessed against plaintiff in De¬ 
cember 1921, under the provisions of said Revenue Act of 
1921, and that under the provisions thereof no suit or dis- 
traint proceeding can be instituted or begun after the ex¬ 
piration of five years after March 15, 1921, the date on 
which plaintiff’s return was filed. 

18. That the five-year period within which the Commis¬ 
sioner and the collector might lawfully collect said tax 
expired on March 15, 1926; that defendants were mindful 
of this fact, and on July 17, 1926, defendant Galen L. Tait 
wrote plaintiff a letter requesting him to execute a tax- 
collection waiver extending the period in which to collect 
the assessment for 1920 to December 31, 1926; that again 
on December 4, 1926, defendant Galen L. Tait wrote to 
plaintiff requesting him to execute a collection waiver for 
the 1920 assessment extending the period in which to col¬ 
lect same to December 31, 1928; that plaintiff refused to 
execute said collection waivers and has never signed or 
executed any collection waiver extending the statutory pe- 
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riod provided by law for the collection of said assessment 
for 1920; 

19. That section 1106 (a) of the Revenue Act of 1926 
provides as follows: 

i “The bar of the statute of limitations against the United 
States in respect of any internal-revenue tax shall not only 
operate to bar the remedy, but shall extinguish the lia¬ 
bility.” 

20. That the Revenue Act of 1926 was approved and 
went into effect on February 26, 1926, and that this date 
was prior to the expiration of the five-year period within 
which the Commissioner and the collector had authority to 
collect the assessment against plaintiff for 1920; that by 
virtue of said section 1106 (a) of the 1926 act the liability 
of plaintiff for any part of the assessment for 1920 was 
extinguished on March 15, 1926, and that no part of same 
is now legally collectible either by distraint, suit, or other 
proceeding; 

21. That since said liability is extinguished as aforesaid 
there is no tax and that the prohibition against injunctive 
proceedings provided in R. S. 3224 does not apply; that the 
collector is not distraining for the collection of a tax, be¬ 
cause the liability is extinguished as aforesaid, but that he 
is resorting to distraint proceedings in order to take from 
plaintiff property in the guise of a tax, which proceeding 
is unwarranted, unlawful, and unconstitutional; 

22. That the distraint proceedings of the collector, if 
permitted, will deprive plaintiff of property without due 
process of law as guaranteed by the fifth amendment to the 

Constitution of the United States; 

5 23. That he has no remedy at law which is plain, 

adequate, and complete, and is without remedy save 
in a court of equity, as there is no way in which the matter 
can be brought into a court of law at this time, and further 
that plaintiff is about to suffer irreparable injury and will 
suffer irreparable injury unless its prayer herein be 
granted, for the reason that if the collector is permitted to 
seize and sell his property or if plaintiff is forced to pay 
said demand in order to avoid such seizure and sale, plain¬ 
tiff will then be deprived of the use and benefit of said 
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property or money for an indefinite period of time and will 
be compelled to incur the expense of a proceeding in court 
for the recovery of said money or property unlawfully 
taken after being subjected to those vexatious delays at¬ 
tendant upon filing and prosecution of refund claims un¬ 
der the law, and there is no provision in law for him to re¬ 
cover damages or interest. 

Prayer 

Wherefore plaintiff, being without remedy in the prem¬ 
ises except in a court of equity, prays: 

1. That writs of subpoena issue direct to each and every 
of the defendants, commanding them to appear and make 
full, true, and complete answer to this the plaintiff’s bill 
of complaint but not under oath, their, and the answer of 
each of them under oath being expressly waived, and to 
abide by and perform such order or decree as the court 
may make in the premises; 

2. That a temporary restraining order may be issued re¬ 
straining the defendants and each of them, their agents, 
deputies, assistants, servants, and representatives, from 
distraining against or seizing and selling any of plaintiff’s 
property or otherwise enforcing or attempting to enforce 
said distraint warrant or effecting in any way the collec¬ 
tion of said assessment against plaintiff for the year 1920 
or any part thereof; 

3. That upon final hearing of this cause the court order, 
adjudge, and decree; 

(a) That defendants be perpetually enjoined from col¬ 
lecting said assessment against plaintiff for 1920 or any 
part thereof; 

(b) That defendants be ordered to return to plaintiff any 
money or property which they may have seized or taken un¬ 
der said distraint warrant, and that they be ordered to 
deliver over to plaintiff the refunds now due plaintiff for 
the years 1917, 1919, and 1922 as aforesaid, together with 
interest thereon as provided by law, which refunds said 
defendants are holding and applying as set-offs against 
said assessment for 1920; 
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(e) That plaintiff have such other further and general 
relief as the nature of the ease may require and the court 
may deem just and proper in the premises. 

I EDWARD P. MERTZ, 

Plaintiff. 

\ MATHEWS & TRIMBLE, 

Attorneys for Plaintiff. 

By J. C. TRIMBLE. 

Of counsel: 

GEO. E. H. GOODNER. 

6 Affidavit 

District of Columbia, s\<?; 

Edward P. Mertz, of lawful age, being first duly sworn, 
on his oath, says that he is the plaintiff in the foregoing 
ciiuse, that he has read the foregoing bill of complaint and 
knows the facts stated therein to be true except those facts 
which are stated to be upon information and belief, and 
those he believes to be true. 

Affiant further states that he verily believes that, unless 
restrained, the defendants, through the aforesaid deputy 
collector or otherwise, will proceed to seize and sell plain¬ 
tiff’s property in order to enforce the payment of an as¬ 
sessment, the liability for which is extinguished by the 
bar of the statute of limitations, and that plaintiff is with¬ 
out other adequate remedy than in this court. 

EDWARD P. MERTZ. 

Subscribed and sworn to before me this 19th day of Sep¬ 
tember, 1927. 

FLORENCE M. STEPHENSON, 
(Seal) Notary Public. 

My com. expires Apr. 28, 1931. 

Motion to Dismiss 

! Filed Sept. 27, 1927 

* * * 

Now comes the defendants Andrew W. Mellon, Secretary 
of the Treasury, and David II. Blair, Commissioner of In- 
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ternal Revenue, by Peyton Gordon, United States Attor¬ 
ney in and for the District of Columbia, their attorney, and 
move to dismiss the petition filed herein and for grounds 
thereof say: 

1. Plaintiff has a plain, adequate, and complete remedy 
at law. 

2. Section 3224 of the Revised Statutes of the United 
States prohibits the maintaining in any court of a suit for 
the purpose of restraining the assessment or collection of 
a Federal tax. 

3. The petition sets forth no facts, which, if true, would 
entitle the plaintiff to the relief prayed for in a court of 
equity. 

PEYTON GORDON, 

United States Attorney, 

LEO A. ROVER, 

Assistant United States Attorney, 

CHAS. T. HENDLER, 

Special Attorney, Internal Revenue, 
Attorneys for Defendants, Mellon and Blair. 

Motion to Quash Attempted Service of Subpoena and Copy 
of Huh' to Shoie Cause on Galen L. Tail, United States 
Collector of Internal Revenue for the District of Mary¬ 
landl 


Filed Sept. 27, 1927 


Now comes Galen L. Tait, United States collector of in¬ 
ternal revenue for the district of Maryland, and appearing 
specially by his attorney Peyton Gordon, United 
7 States Attorney in and for the District of Columbia, 
for the purpose of this motion and none other, and 
moves that the attempted service upon him of the sub¬ 
poena to answer the bill of complaint filed herein and copy 
of the rule to show cause served by the United States mar¬ 
shal in and for the District of Columbia on September 20, 
A. D. 1927. by serving same on H. K. Powell, deputy col¬ 
lector of internal revenue for the district of Maryland, be 
quashed and held of no effect, and for grounds thereof 
savs: 
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(1) That personal service upon the said Galen L. Tait, 
collector of internal revenue for the district of Marvland 
and a resident of the city of Baltimore, State of Maryland, 
cannot be had by serving the said H. K. Powell, deputy 
collector of internal revenue for the district of Maryland 
and a resident of the District of Columbia. 

(2) That personal service of process on the said Galen 
L. Tait is requisite and necessary to give this court juris¬ 
diction over him. 

| (3) That the said H. K. Powell, deputy collector of in¬ 
ternal revenue, lias no authority to accept service for the 
said Galen L. Tait, collector of internal revenue for the 
district of Maryland. 

PEYTON GORDON, 

1 United States Attorney, 

LEO A. ROVER, 

Assistant United States Attorney, 

CHAS. T. HENDLER, 

Special Attorney, Bureau of Internal Revenue, 
Attorneys for Galen L. Tait, Collector of 
Internal Revenue appearing specially. 

Memorandum on Submission After Hearing of a Motion 
to Dismiss the Bill of Complaint Made on Behalf of 
: the Defendants Mellon and Blair and a Motion to 

Quash the Service of Process of the Defendant Tait 

Filed Jan. 20 1928 

The bill of complaint in this case seeks injunctive relief 
against the execution of a distraint proceeding or warrant 
by the defendant Tait, as collector of internal revenue, to 
secure the payment of an alleged income tax for the year 
1920 and to secure a refund for an alleged overassessment 
of income tax allowed by the defendant Blair for the years 
1917, 1919, and 1922, said overassessments totalling $2,- 
325.06, which the defendants Blair and Tait have withheld 
but undertake to offset them against the alleged tax claimed 
for the year 1920. The controversy has existed since the 
income tax return for the year 1920, by the plaintiff, the 
controversy taking place before the defendant Blair and 
the Board of Tax Appeals and the defendant Tait, as col- 
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lector, a controversy which continued until the filing of the 
present bill on September 19th last. The Board of Tax 
Appeals made a very substantial reduction of the assess¬ 
ment originally made by the defendant Blair, as Commis¬ 
sioner of Internal Revenue. The original assessment by 
said defendant was for $16,600.89. On appeal to the Board 
of Tax Appeals this assessment was cut down or reduced 
to $6,533.07, and as against this amount the defendant 
Blair gave the plaintiff credit for the allowed overassess¬ 
ments mentioned above, by this process reducing the 
8 principal of the alleged tax to $4,208, to which is 
added interest of $$1,374.52, and it is for the total of 
fhese two sums that the distraint warrant or distraint pro¬ 
ceedings have been commenced and it is to be observed that 
the amount thus claimed is for the alleged tax said to be 
due by the plaintiff for the tax year of 1920. 

Prior to an act of Congress, enacted February 26, 1926, 
there was a statute of limitations operating upon the col¬ 
lection of an income tax. As to the said tax the bar of 
the statute became complete, in this case, on March 15, 
1926. The bill of complaint alleges that twice the defen¬ 
dant collector sought to secure from the plaintiff a waiver 
of the defense of limitations, the first time on July 17,1926, 
and again on December 4, 1926, but the plaintiff refused to 
execute such waiver. 

The act of Congress of February 26, 1926, is in the fol¬ 
lowing language: 

“the bar of the statute of limitations against the United 
States in respect of any Internal Revenue tax shall not only 
operate to bar the remedy, but shall extinguish the liabil¬ 
ity.” (Italics supplied.) 

It seems clear to the court that this enactment wiped out 
completely the tax against the plaintiff for the year 1920, 
whatever the correct amount of that tax may have been, and 
this being so, the threatened distraint is intended to collect 
that which has no existence. It is not, it seems to the court, 
an attempt merely to collect a tax alleged to be illegal, but 
it has no existence at all since the enactment of the act of 
February 26, 1926. It is familiar law that statutes of limi¬ 
tations go to the remedy only and may be waived or not by 
a party in whose favor the limitations may operate in a 
given case, but here we have the Congress extinguishing or 
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wiping out completely a tax claimed that may, theretofore, 
have existed in favor of the Government. This being so, 
the court is of opinion that section 3224 of the Revised Stat¬ 
utes does not, and was not intended to, operate as a bar to 
injunctive relief against a threatened seizure of a citizen’s 
property for a claim that has no existence whatsoever. It 
seems to the court that it presents a case when the equitable 
powers of the court can be invoked to prevent the taking 
of the property of a citizen under such circumstances, and 
that, therefore, the pending motion to dismiss the bill ought 
to be overruled. 

The motion of the defendant Tait to quash the service of 
process, in the opinion of the court, should also be over¬ 
ruled. The jurisdiction of the defendant Tait, as collector 
of internal revenue, includes the District of Columbia, and 
here is maintained, by him, a division headquarters in 
charge of a deputy collector, and it is from these head¬ 
quarters and by the said deputy collector that the plaintiff 
was notified of the issuance of the distraint warrant. The 
subpoena issued against the defendant Tait to answer the 
bill shows that it was served upon Tait, by personally serv¬ 
ing, in the District of Columbia, Deputy Collector H. K. 
Tower, the service taking place on September 20th last, 
the day following the filing of the bill of complaint. This, 
it seems to the court, was a good service to require the de¬ 
fendant Tait to appear and answer the bill, and for this 
reason the motion to quash that service should be over¬ 
ruled. 

This case was very thoroughly briefed on behalf of the 
plaintiff and the defendants Mellon and Blair, though no 
brief was submitted on behalf of the defendant Tait, 
9 and practically nothing was urged in the briefs filed 

i with respect to the pending motion to quash. 

The great pressure upon the court’s time forbids the 
statement of any further reasons or considerations leading 
to the conclusions above stated. 

The court will, on notice to the defendants, settle and 
sign an appropriate order giving effect to the determina¬ 
tion reached, as above set forth. 

F. L. SIDDONS, 

Justice. 
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Injunction Pendente Lite 

Filed Feb. 13, 1928 
* # # 

This cause coming on to be heard upon the bill of com¬ 
plaint and the rule to show cause issued thereon, the motion 
of defendants Mellon and Blair to dismiss the bill, and the 
motion of the defendant Tait to quash the service made 
upon him, and having been duly argued by counsel for both 
sides and considered by the court, 

It is this 13th day of February, A. D. 1928, adjudged, 
ordered, and decreed that the motion to dismiss the bill 
and the motion to quash the service for want of proper ser¬ 
vice be, and the same hereby are overruled, and that the 
defendants, their agents, deputies, assistants, and repre¬ 
sentatives be, and they hereby are, enjoind pendente lite 
from distraining against, seizing, or selling any of plain¬ 
tiff's property or otherwise enforcing or attempting to en¬ 
force any distrait warrant or effecting, in any way, the col¬ 
lection of any income taxes alleged to be done from the 
plaintiff for the year 1920; provided, that the plaintiff exe¬ 
cute an indemnity with surety, approved by the court, in the 
maximum penalty of $6,500.00, conditioned as required by 
law. 

F. L. SIDDONS, 

Associate Justice. 

From so much of the foregoing decree as grants a tem¬ 
porary injunction the defendants note an appeal in open 
court. 

F. L. SIDDONS, 

Associate Justice. 

10 Injunction Undertaking 

Filed February 15 1928 

* # # 

Edward P Mertz, the plaintiff, and Fidelity and Deposit 
/Company of Maryland, surety submitting ourselves to the 
jurisdiction of the Court, hereby undertake for ourselves 
and each of us. our and each of our heirs, executors, admin¬ 
istrators, successors, and assigns, to make good to the de¬ 
fendants all damages not to exceed the sum of Six Thou- 
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sand Five Hundred dollars ($6500.00) by them suffered or 
sustained by reason of wrongfully and inequitably suing 
out the injunction in the above-entitled cause, and stipulate 
that the damages may be ascertained in such manner as 
the Court shall direct, and that, on dissolving the injunc¬ 
tion, the Court may give judgment thereon against the 
principal and surety for said damages in the decree dis¬ 
solving the injunction, or in a further decree after ascer¬ 
tainment of the amount of said damages. 

(Seal) EDWARD P. MERTZ 

FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 
(Corporate Seal) By L D JENSON 

, Attorney in Fact 

Approved: Feby 15, 1928 

W. HITZ, 

Justice. 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

FRANK E. CUNNINGHAM, 
Cleric. 

! By CHAS B COFLIN, 

, Assf. Clerk. 


11 Joint and Several Answer of Defendants Andrew W. 

Mellon and David H. Blair 

; Filed February 9, 1929 

♦ * # 

The defendants Andrew W. Mellon and David H. Blair, 
without waiving the motion to dismiss heretofore filed 
herein, and now and at all times saving and reserving all 
manner of objections and exceptions to the errors and in¬ 
sufficiencies in the bill of complaint filed herein and to the 
jurisdiction of the court in the premises, nevertheless, an¬ 
swering the bill of complaint, or so much thereof as they 
are advised it is material or necessary for them to make 
answer unto, sav: 
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1. They admit the allegations contained in the first para¬ 
graph. 

2. They admit, the allegations contained in the second 
paragraph. 

3. They admit the allegations contained in the third para¬ 
graph. 

4. They admit the allegations contained in the fourth 
paragraph. 

5. Answering the fifth paragraph of the bill, they state 
that an assessment of $16,600.89 was made on the Decem¬ 
ber 1921 list, which was signed by the Commissioner of In¬ 
ternal Revenue on March 1, 1922, and that on or about 
March 6, 1922, the plaintiff filed a claim for the abatement 
of such assessment. 

6. They admit the allegations contained in the sixth 
paragraph. 

7. They admit the allegations contained in the seventh 
paragraph. 

8. They admit the allegations contained in the eighth 
paragraph. 

9. Answering the ninth paragraph of the bill, they state 
that they are informed and believe that notice and demand 
was served on the plaintiff by mail in a letter dated July 
22, 1927, a copy of which is attached hereto marked Exhibit 
A and is prayed to be read as a part hereof. 

10. They admit the allegations contained in the tenth 
paragraph. 

11. Thev denv the allegations contained in the eleventh 
paragraph. 

12. They admit the allegations contained in the twelfth 
paragraph. 

13. They admit that there is correctly quoted in para¬ 
graph thirteen of the bill a portion of subdivision (b) of 
section 1100 of the Revenue Act of 1924. Further answer¬ 
ing paragraph thirteen, they state that they are advised 
that, aside from such quotation, the allegations contained 
in paragraph thirteen are conclusions of lave which they are 
not required to answer. 

14. Answering the fourteenth paragraph of the bill they 
state that they are advised that the allegation therein is a 
conclusion of law which they are not required to ansveer. 

15. They admit the allegations contained in the fifteenth 
paragraph. 
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16. Answering the sixteenth paragraph they state that 
they are advised that the allegation therein contained is a 
conclusion of law and argumentative in character, and that 
they are therefore not required to answer the same. 

17. Answering the seventeenth paragraph, they state that 
they are advised that the allegations contained therein are 
conclusions of law which they are not required to answer, 
but that they deny that subdivision (d) of section 250 of 
the Revenue Act of 1921 applies to the facts in this case. 

18. They deny that the period within which the taxes in 
controversy could be collected had expired when the com¬ 
plaint was filed herein, and aver that the said taxes could 
lawfully be collected at any time within six years from the 
date of the assessment thereof. Further answering the 
eighteenth paragraph, they state that they have no knowl¬ 
edge or information as to whether the plaintiff was re¬ 
quested to execute waivers, but they admit that the plain¬ 
tiff executed no such waivers. 

19. Answering the nineteenth paragraph, they admit that 
the partial quotation contained therein from subdivision 
(a) of section 1106 of the Revenue Act of 1926 is correct. 

20. Answering the twentieth paragraph, they admit that 
the Revenue Act of 1926 was approved on February 26, 
1926, and that such date was prior to the expiration of five 
years from the date when the plaintiff filed his return on 
March 15, 1921, and they aver that under the provisions of 
subdivision (d) of section 278 of the Revenue Act of 1926 

the time for collection of the taxes assessed against 
12 the plaintiff for the year 1920 was extended to six 
years from the date when the assessment thereof 
was made. Further answering the twentieth paragraph, 
thev state that thev are advised that the other allegations 
therein contained are conclusions of law which they are 
not required to answer, but they aver that the collection 
of the taxes referred to was not barred at the time the bill 
was filed herein by the plaintiff. 

21. Answering the twenty-first paragraph, they state that 
they are advised that the allegations therein contained are 
conclusions of law which they are not required to answer, 
but that if it should be held that there are therein con¬ 
tained statements of fact they deny the same. 

22. They deny the allegations contained in the twenty- 
second paragraph. 
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23. They deny the allegations contained in the twenty- 
third paragraph. 

Further answering the bill of complaint filed herein, 
these defendants aver that the statutes of the United States 
and the regulations issued in accordance therewith provide 
a complete remedy for the refund and recovery back of in¬ 
ternal-revenue taxes wrongfully collected. 

And they further aver that the relief prayed by the plain¬ 
tiff in his bill of complaint is an indirect effort to avoid the 
effect of section 3224 of the Revised Statutes, which pro¬ 
vides that ‘‘No suit for the purpose of restraining the as¬ 
sessment or collection of anv tax shall be maintained in 

• 

anv court.” 

•> 

Wherefore, having fully answered the bill of complaint, 
these defendants pray that the bill be dismissed, with costs. 

A. W. MELLON, 

Secretary of the Treasury. 

DAVID H. BLAIR, 

Commissioner of Internal Revenue. 

LEO A. ROVER, 

United States Attorney, 

JOHN W. FIHELLY, 

Assistant United States Attorney, 

CHAS. T. HENDLER, 

Special Attorney, Internal Revenue, 

Attorneys for Defendants. 

District of Columbia, 

Andrew W. Mellon and David H. Blair, each being sep¬ 
arately duly sworn, say that they have read the foregoing 
answer by them subscribed, Andrew W. Mellon as Secre¬ 
tary of the Treasury and David H. Blair as Commissioner 
of Internal Revenue, and know the contents thereof; that 
the facts therein stated upon personal knowledge are true; 
and that those set forth upon information and belief are 
believed to be true. 

A. W. MELLON, 

DAVID H. BLAIR. 

Subscribed and sworn to before me this 8th day of Feb- 
ruarv, A. D. 1921). 

C. EDGAR B1TTINGER, 

(Notarial Seal) Notary Public. 
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13 Exhibit A 

July 22, 1927. 

In reply refer to CFD-5-M. 

Mr. Edward P. Mertz, 

1211 Sixteenth Street NW., Washington, D. C. 

Sir: There is enclosed herewith notice and demand for 
1920 income tax in the amount of $4,208.01, plus interest in 
the amount of $1,374.62, total, $5,582.63. 

You will recall that this assessment was originally $16,- 
600.89 and that you filed a claim for abatement against this 
assessment in a like amount. However, it appears now 
that your claim for abatement has been acted upon and your 
account credited with the amount abated, and other in¬ 
come-tax credits, of which you have been previously ad¬ 
vised, leaving the balance due as mentioned above. 

Remittance should be made payable to collector of inter¬ 
nal revenue and forwarded to room 208, customhouse, Bal¬ 
timore, Maryland, attention chief field deputy, in order 
that the files of this office may be properly cleared and the 
account closed. 

Respectfully, 


Chief Field Deputy. 

Enclosure. 

APR*ORP. 

Answer of Defendant Galen L. Tail 

Filed February 9, 1929 

* # * 

The defendant Galen L. Tait, without waiving the motion 
to (juash the attempted service of subpoena and copy of 
rule to show cause on him, and now and at all times sav¬ 
ing and reserving all manner of objections and exceptions 
to the errors and insufficiencies in the bill of complaint filed 
herein and to the jurisdiction of the court in the premises, 
nevertheless, answering the bill of complaint, or so much 
thereof as he is advised it is material or necessary for him 
to make answer unto, savs: 

1 1. He admits the allegations contained in the first para¬ 
graph. 
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2. He admits the allegations contained in the second 
paragraph. 

3. He admits the allegations of the third paragraph. 

4. He admits the allegations of the fourth paragraph. 

5. Answering the fifth paragraph of the bill he states 
that an assessment of $16,600.89 was made on the Decem¬ 
ber, 1921, list, which was signed by the Commissioner of 
Internal Revenue on March 1, 1922, and that on or about 
March 6, 1922, the plaintiff filed a claim for the abatement 
of such assessment. 

6. He admits the allegations of the sixth paragraph. 

7. He admits the allegations of the seventh paragraph. 

8. He admits the allegations of the eighth paragraph. 

9. Answering the ninth paragraph of the bill he states that 
notice and demand was served on the plaintiff by mail in 

letter dated July 22, 1927, a copy of which is at- 
14 tached hereto marked “Exhibit A” and is prayed to 
be read as a part hereof. 

10. He admits the allegations of the tenth paragraph. 

11. He denies the allegations of the eleventh paragraph. 

12. He admits the allegations of the twelfth paragraph. 

13. He admits that there is correctly quoted in paragraph 
thirteen of the bill a portion of subdivision (b) of section 
1100 of the Revenue Act of 1924. Further answering para¬ 
graph thirteen, he states that he is advised that aside from 
such quotation the allegations of paragraph thirteen are 
conclusions of law which he is not required to answer. 

14. Answering paragraph fourteen of the bill, he states 
that he is advised that the allegation therein is a conclusion 
of law which he is not required to answer. 

15. He admits the allegations contained in paragraph 
fifteen. 

16. Answering paragraph sixteen, lie states that he is 
advised that the allegation of paragraph sixteen is a con¬ 
clusion of law and argumentative in character and that he 
is therefore not required to answer the same. 

17. Answering paragraph 17, he states that the allega¬ 
tions contained therein are conclusions of law which he is 
not required to answer, but that he denies that subdivision 
(d) of section 250 of the Revenue Act of 1921 applies to 
the facts in this case. 
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18. He denies that the period within which the taxes in 
controversy could be collected had expired when the com- 
plaint was filed herein, and avers that the said taxes could 
lawfully be collected at any time within six years from the 
; date of the assessment thereof. Further answering para¬ 
graph eighteen, he admits that the plaintiff was requested 
to execute waivers, and that the plaintiff declined to do so. 

19. Answering paragraph nineteen, he admits that the 
partial quotation from subdivision (a) of section 1106 of 
the Revenue Act of 1926 is correct. 

20. Answering paragraph 20, he admits that the Revenue 
Act of 1926 was approved' on February 26, 1926, and that 
such date was prior to the expiration of five years from the 
date when the plaintiff filed his return on March 15, 1921, 
and he avers that under the provisions of subdivision (d) 
of section 278 of the Revenue Act of 1926 the time for col¬ 
lection of the taxes for the year 1920 was extended to six 
years from the date when the assessment was made. Fur¬ 
ther answering paragraph twenty, lie states that he is ad¬ 
vised that the other allegations therein contained are con- 
elusions of law which he is not required to answer, but he 
avers that collection of the tax referred to was not barred 
at the time the bill was filed by the plaintiff. 

21. Answering paragraph twenty-one, he states that he 
is advised that the allegations therein contained are con¬ 
clusions of law which he is not required to answer, but that 
if it should be held that there are therein contained state¬ 
ments of fact he denies the same. 

22. He denies the allegations of paragraph twenty-two. 

2.‘>. He denies the allegations of paragraph twenty-three. 

Further answering the bill of complaint filed here¬ 
in in, this defendant avers that this court never got 
jurisdiction of the person of this defendant, nor has 
he voluntarily submitted himself to the court’s jurisdiction, 
and that therefore this court is without jurisdiction to re¬ 
strain him from the collection of the Federal taxes duly 
assessed and now remaining unpaid. 

And he further avers that the statutes of the United 
States and the regulations issued in accordance therewith 
provide a complete remedy for the refund and recovery 
back of internal-revenue taxes wrongfully collected. 
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And he further avers that the relief prayed by the plain¬ 
tiff in his bill of complaint is an indirect effort to avoid the 
effect of section 3224 of the Revised Statutes, which pro¬ 
vides that ‘‘No suit for the purpose of restraining the as¬ 
sessment or collection of any tax shall be maintained in 
any court.” 

Wherefore, having fully answered the bill of complaint, 
this defendant prays that the bill be dismissed, with costs. 

GALEN L. TAIT, 

Collector of Internal Revenue. 

LEO A. ROVER, 

United States Attorney, 

JOHN W. FIHELLY, 

Assistant United States Attorney, 

CHAS. T. I1ENDLER, 

Special Attorney , Internal Revenue, 

Attorneys for Defendant. 

State of Maryland. 

City of Baltimore , ss: 

Galen L. Tait, being duly sworn, says that he has read 
the foregoing answer by him subscribed as collector of in¬ 
ternal revenue, and knows the contents thereof; that the 
facts therein stated upon personal knowledge are true; and 
that those set forth upon information and belief are be¬ 
lieved to be true. 

GALEN L. TAIT. 

Subscribed and sworn to before me this 8th day of Feb¬ 
ruary, A. D. 1929. 

EDGAR D. MARINE, 

(Notarial Seal) Notary Public. 

Com. expires May 6, 1929. 

Note.—Exhibit A attached hereto is the same as that 
attached to the joint and several answer of defendants An¬ 
drew W. Mellon and David H. Blair, at page 13 of this 
record. 
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Memoranda 

November 27 1929 

Robert H. Lucas, Commissioner of Internal Revenue, 
substituted as a party defendant in the place and stead of 
David H. Blair, former Commissioner of Internal Revenue. 


November 25 1930 

David Burnet, Commissioner of Internal Revenue, sub¬ 
stituted as a party defendant in the place and stead of 
Robert H. Lucas, former Commissioner of Internal Reve¬ 
nue. 


July 31 1933 

Guy T. Helvering, Commissioner of Internal Revenue, 
substituted as a party defendant in the place and stead of 
David Burnet, former Commissioner of Internal Revenue; 
J. Enos Ray, Collector of Internal Revenue, substituted for 
Galen L. Tait, former Collector of Internal Revenue. 


16 Opinion by Bailey, J. 

Filed March 5, 1935 

• * * 

The right of the plaintiff to have the collection of the 
1920 tax enjoined has already been passed upon by Justice 
Siddons. I do not think that the decision of the Supreme 
Court in Helvering v. Newport Co. 271 U. S. 485 affects this 
question, as in the instant case it does not appear that the 
taxpayer has consented to reinstate his liability. 

Justice Siddons has also passed upon the question of the 
validity of the service of process upon the defendant, Tait, 
56 W. L. R. 105. 

I think therefore that the temporary injunction should be 
made permanent. 

As to the plaintiff’s right to a refund, however, I think 
that the Court is without jurisdiction: No cheque has been 
issued as in the case of Halstead v. McCarl. The other 
cases cited by plaintiff are either actions at law or against 
the United States. I do not think that the plaint iIT has a 
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remedy by mandatory injunction, and the bill will be dis¬ 
missed so far as it seeks that relief. 

BAILEY, 

J. 

Memorandum 

March 9 1935 

Lewis M. Milbourne, acting Collector of Internal Reve¬ 
nue for Maryland and the District of Columbia, substituted 
for J. Enos Ray, deceased, former Collector of Internal 
Revenue. 


17 Final Decree 

Filed April 18, 1935 

# # >* 

This cause coming on to be heard upon bill and answer, 
and having been submitted with supporting briefs; and 
thereupon, upon consideration of all the facts presented, it 
is by the Court this 18th day of April 1935, 

Adjudged, ordered, and decreed, that the temporary in¬ 
junction heretofore granted in this cause be made perma¬ 
nent, and the same is hereby perpetuated, and the defen¬ 
dants, their agents, deputies, assistants and representa¬ 
tives be, and they are hereby permanently enjoined from 
distraining against, seizing or selling any of plaintiff’s 
property or otherwise enforcing or attempting to enforce 
any distraint warrant or effecting, in any way, the collec¬ 
tion of any income taxes alleged to be due from plaintiff for 
the year 1920. It is further 

Adjudged, ordered, and decreed that the bill of com¬ 
plaint, insofar as it seeks refund of overpayments of income 
taxes for the years 1917, 1919, and 1922, -which heretofore 
have been applied against the tax alleged to be due for 1920, 
be and the same is hereby dismissed, for want of juris¬ 
diction by this court. 

JENNINGS BAILEY, 

Justice. 

To the foregoing decree the defendants except. 

JENNINGS BAILEY, 

Justice. 
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Findings of Fact and Conclusions of Law 

Filed April 18, 1935 

• * # 

This cause came on to be heard upon bill and answer with 
supporting briefs and, upon consideration of the facts es¬ 
tablished by the pleadings, the court makes the following 
findings of fact and conclusions of law: 

Findings of Fact 

1. The plaintiff is a citizen of the United States and, at 
the time of the commencement of this action, was a resi¬ 
dent of the District of Columbia. 

2. At the time this action was begun, Andrew W. Mellon 
was Secretary of the Treasury, David H. Blair was Com¬ 
missioner of Internal Revenue, and Galen L. Tait was col¬ 
lector of internal revenue for the collector’s district com¬ 
prised of Maryland and the District of Columbia. Guy T. 
Helvering, the present Commissioner of Internal Revenue, 
and Lewis M. Milbournc, the present acting collector of 
internal revenue for the collector’s district comprised of 
Maryland and the District of Columbia, have been duly sub¬ 
stituted as parties defendant in lieu of the former 

18 incumbents of said offices, under the provisions of 
title 28, U. S. C. A., par. 790 (30 Stat. 822). 

1 3. On March 15, 1921, plaintiff filed an income-tax return 
for the year 1920 with the collector of internal revenue at 
Baltimore, Maryland. 

;4. In December 1921, the then Commissioner of Internal 
Revenue made an assessment of income tax against plaintiff 
for the year 1920 in the sum of $16,600.89. Plaintiff filed an 
abatement claim thereon and, on May 22, 1925, the Commis¬ 
sioner of Internal Revenue abated $1,009.31 of said assess¬ 
ment and plaintiff took an appeal to the Board of Tax Ap¬ 
peals within 60 days thereafter on the balance. 

15. On March 9, 1927, the Board of Tax Appeals entered 
an order of redetermination of the tax liability wherein 
it held that plaintiff’s correct tax liability for 1920 was 
$6,533.07. The Commissioner of Internal Revenue ac¬ 
quiesced in this determination and abated all of the said 
assessment in excess of $6,533.07. 

6. Prior to July 22, 1927, the Commissioner of Internal 
Revenue determined overpayments of income tax by plain- 
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tiff for the years 1917, 1919, and 1922 in the respective 
amounts of $1,714.98, $490.66, and $119.42; total, $2,325.06. 
He did not refund these amounts, but applied them as set¬ 
offs or credits to the aforesaid additional taxes due for 
1920, thus reducing the net amount of tax alleged to be due 
from plaintiff to $4,208.01. 

7. Plaintiff received no notice or demand for payment of 
said tax until July 22, 1927, when the collector of internal 
revenue by letter demanded payment of the said amount of 
$4,208.01, plus interest thereon of $1,374.62, total, $5,582.63. 
During the latter part of August 1927 a deputy collector 
working out of division headquarters of the collector at 
Washington, D. C., notified plaintiff that a distraint warrant 
had been placed in his hand for the collection of said tax 
and interest and that, unless the same was paid promptly, 
he would proceed to distrain against plaintiff's property 
and seize and sell enough thereof to satisfy said warrant. 

8. On July 17, 1926, and again on December 4, 1926, de¬ 
fendant Tait wrote letters to plaintiff requesting him to 
execute tax collection waivers, thereby extending the time 
in which to collect the said 192U assessment to December 31, 
1926, but plaintiff refused to execute said collection waivers 
and has never signed any collection waivers nor otherwise 
extended the statutory period provided by law for the col¬ 
lection of said assessment for 1920. 

Conclusions of Law 

1. The period in which the Commissioner and the collector 
might lawfully collect the tax assessed against plaintiff for 
the year 1920 expired on March 15, 1926, under the pro¬ 
visions of section 250 (d) of the Revenue Act of 1921. Said 
provision of law was not repealed by the Revenue Act of 
1924, but was specifically continued in effect by section 
1100 (b) thereof, which section in turn has never been re¬ 
pealed. 

19 2. When collection of the 1920 assessment became 

barred on March 15, 1926, as aforesaid, plaintiff’s 
liability for the tax was extinguished by the provisions of 
section 1106 (a) of the Revenue Act of 1926, then in effect, 
and, although requested to do so by the collector, plaintiff 
lias never consented to reinstate his liability. 

3. When the collector sought to collect the 1920 assess¬ 
ment in August 1927 and threatened to distrain against, 
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seize, and sell plaintiff’s property for a tax that had been 
extinguished and did not exist, plaintiff had no plain, ade¬ 
quate, and complete remedy at law, and section 3224 of the 
Revised Statutes did not apply. 

4. The service on defendant Tait, by serving his deputy 
in and for the District of Columbia, was good, 
i 5. This court is without jurisdiction in the matter of 
plaintiff’s claim for iefunds for the years 11)17, 1919, and 
1922. 


JENNINGS BAILEY, 

Justice. 


' Notice of Appeal 

Filed May 8, 193.") 

• • # 

Come now the defendants herein. Andrew AY. Mellon, 
Secretary of the Treasury, Guy T. Helvering, Commis¬ 
sioner of Internal Revenue, and Lewis M. Milbourne, act¬ 
ing collector of internal revenue for the District of Marv- 
land, and hereby note an appeal to the United States Court 
of Appeals for the District of Columbia, from the decree 
made and entered in the above-entitled cause on April 18, 
1935; and said appeal is hereby allowed. 

: JENNINGS BAILEY, 

Justice. 


Assignments of Error 

Filed Mav 10, 1935 

# # »* 

1 Now come the defendants in the above-entitled cause, and 
assign as error the following: 

1. The court erred in holding that collection of the in¬ 
come taxes assessed against the plaintiff for the year 1920, 
was barred at the time of the filing of the bill of complaint, 
and that subdivision (a) of section 1106, of the Revenue 
Act of 1926, c. 27, 44 Stat. 9, extinguished the plaintiff’s 
liability therefor. 

2. The court erred in holding that service upon Deputy 
Collector A. H. Towei, within the District of Columbia, the 

1 process issued against the defendant Tait as collector of 
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internal revenue for the collection district of Maryland, 
was a good service and required the defendant Tait to ap¬ 
pear and answer the bill. 

3. The court erred in overruling the motion to dismiss 
the bill of complaint. 

4. The court erred in overruling the motion to quash the 
attempted service of process on the defendant Tait and re¬ 
quiring him to appear and answer the bill. 

5. The court erred in holding that section 3224 of the 
Revised Statutes, which provides that “no suit for the pur¬ 
pose of restraining the assessment or collection of any tax 
shall be maintained In any court” does not apply. 

6. The court erred in granting a permanent injunction 
against the defendants—appellants. 

7. The court erred in not dismissing the bill of complaint 
in so far as it sought injunctive relief against the defen¬ 
dants—appellants. 

LESLIE C. GARNETT, 

United States Attorney, 

HARRY L. UNDERWOOD, 
Assistant United States Attorney. 

E. E. ANGEVINE, 

Attorney, Department of Justice , 

Attorneys for the defendants — 
appellants. 

Service is hereby acknowledged. 

GEO. E. H. GOODNER, 

Attorney for the plaintiff — appellee. 

Mav 9th, 1935. 

20 Motion to Dissolve Restraining Order , Dismiss Cause, 
and for an Order Upon Surety on the Bond Given 
in Support of Rest raining Order, for Payment Ac¬ 
cording to Terms of Said Bond 

Filed May 5 1938 

• * * 

Now comes Guy T. Helvoring, Commissioner of Internal 
Revenue and M. Hampton McGruder, Collector of Internal 
Revenue, present defendants in the above-styled matter, 
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who have been substituted in place of the original defen¬ 
dants in accordance with the provisions of Section 780 of 
the Judicial Code (30 Stat. 822), and by their Attorney, 
David A. Pine, United States Attorney for the District of 
iColumbia, would show to the Court the following facts: 

That on September 39, 1927, Edward P. Mertz, as plain¬ 
tiff, filed a bill of complaint in this Court, praying that a 
temporary restraining order issue against the then defen¬ 
dants in their official capacities; Andrew \Y. Mellon, as 
Secretary of the Treasury. David II. Blair, as Commis¬ 
sioner of Internal Revenue, and Galen L. Tail, as Collector 
of Internal Revenue for the Collection District of Mary¬ 
land, which includes the District of Columbia, to restrain 
them from collecting of the plaintiff certain income taxes 
and interest assessed against him for the calendar year 
|1920, and to order them to refund to him certain income 
taxes paid for other years. 

i On September 27, 1927, the defendants Andrew \Y. Mel¬ 
lon, Secretary of + he Treasury and David IT. Blair, Com¬ 
missioner of Internal Revenue, filed a joint Motion to Dis¬ 
miss, and defendant Galen H. Tait, Collector of Internal 
Revenue, filed a Motion to Quash the Service of Process 
upon him. 

21 The motions duly came on for hearing and were 

heard together. 

On January 20, 1928, the Court filed a memorandum 
opinion overruling both motions. 

On February 13, 1928, an injunction pm finite life was 
granted, provided, a surety bond be posted with the Court 
in the maximum penal sum of $6,500. On February 15, 
1928, a surety bond in that sum, in which the plaintiff, Ed¬ 
ward P. Mertz, was named as principal, and the Fidelity 
and Deposit Company of Maryland was named as surety, 
was approved by the Court. 

i The defendants appealed to the Court of Appeals for the 
District of Columbia, from the order of the Court, which 
appeal was dismissed on January 7, 1929, upon the ground 
that under the provisions of Section 226 of the Code of 
Laws of the District of Columbia, the appeal was prema¬ 
turely brought (30 F. (2d) 311; 58 App. D. C. 302). 

On February 9, 1929, defendants Mellon and Blair, tiled 
a joint answer and defendant Tait filed a separate answer. 
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The case then came on for hearing upon bill and answer 
and the Court, on March 5, 1935, rendered its opinion in 
which it held that the injunction should be made permanent 
but denied the affirmative relief asked for in the complaint; 
that is, the right to refunds. 

On April 18, 1935, the final decree was issued. On May 
8,1935, defendants filed notice of appeal which was allowed 
on that date. The cause duly came on for hearing upon 
the single question of the right of the plaintiff to maintain 
the injunction. 

On February 24, 1936, the Court of Appeals rendered its 
opinion reversing and remanding the case with instructions 
to dismiss the bill (82 F. (2d) 872; 65 App. D. 0. 266, 
22 certiorari denied, 299 U. S. 548). 

Mandate of the Appellate Court was duly issued. 

Whereupon, the defendants Guy T. Helvering, Commis¬ 
sioner of Internal Revenue, and M. Hampton McGruder, 
Collector of Internal Revenue, move the Court to dissolve 
the restraining order and to enter a decree finally dismiss¬ 
ing this cause and to order said Fidelity and Deposit Com¬ 
pany of Maryland, as surety upon the bond, to pay the sum 
of $6,500, the penal sum thereof, to the Clerk of this Court, 
in accordance with the terms and provisions of said bond, 
together with interest and costs. 

DAVID A. PINE, 

United States Attorney 

JOHN W. Fill ELLY 
Assistant United States Attorney 


23 Order 

Filed May 5 1939 
* * # 

This cause having come on for hearing by the Court on 
October 5, 1938, upon motion of Guy T. Helvering, Commis¬ 
sioner of Internal Revenue, and M. Hampton McGruder, 
Collector of Internal Revenue, present defendants in the 
above-styled matter, to dissolve restraining order, dismiss 
the cause, and for an order upon surety on the bond, filed 
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with the Clerk of this Court in support of restraining or¬ 
der, for payment according to terms of said bond and said 
motion; and having been argued by counsel for the respec¬ 
tive parties; and said motion having been granted, and 

WHEREAS an Order was entered in this cause on March 
1, 1939, giving judgment to the United States in the sum of 
$6,500.00, and 

WHEREAS, plaintiff on March 20, 1939, filed a Motion 
to Vacate said Order on the ground that judgment was 
given to the United States and not to parties defendant, to 
which defendants have consented, now therefore, it is this 
5th day of May, 1939, 

ORDERED, that the Older entered in this cause on 
March 1, 1939, be vacated and is hereby set aside, and it is 
further 

ORDERED, that the permanent injunction heretofore 
guanted plaintiff be dissolved and the cause dismissed; that 
E. P. Mertz, principal, and the Fidelity & Deposit Com¬ 
pany of Maryland, as surety upon the bond given 
24 in this cause, are liable to defendants in the sum of 
$6,500.00; and that the defendants have and recover 
of and from the said E. P. Mertz and/or the Fidelity & De¬ 
posit Company of Maryland, the sum of $6,500.00 for which 
process of execution may issue. 

i O. R. LUHRING 

United States District Judge 

Approved as to form: 

JOHN W. FIHELLY 
Assistant United States Attorney 

E. E. ANGEVINE 

Special Assistant to Attorney General 
Attorneys for Defendants 

GEO. E. H. GOODNER 
D. F. PRINCE 
Attorneys for Plaintiff 
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25 Notice of Appeal 

Filed May 5 1939 
# # * 

Notice is hereby given this 5th day of May 1939, that 
Fidelity & Deposit Company of Maryland hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
5th day of May, 1939, in favor of defendants against said 
Edward P. Mertz and Fidelity & Deposit Company of 
Maryland. 

GEO. E. H. GOODNER 
Attorney for Plaintiffs 


Memorandum 


May 10, 1939 

Supersedeas on Appeal for $7000.00 approved and filed. 
(Fidelity & Deposit Company of Maryland, surety) 


26 Points on Appeal 

Filed May 16 1939 

* * * 

Comes now the Fidelity & Deposit Company of Mary¬ 
land, against whom judgment was entered jointly with 
plaintiff Edward P. Mertz in this cause, and herein sets 
forth the points (assignments of error) on which it relies 
on appeal to the United States Court of Appeals for the 
District of Columbia, viz: 

1. The Court erred in failing to follow the law of the 
case to the effect that collection of the tax was barred by 
the statute of limitations at the time the Bill of Complaint 
was filed on September 19, 1927, or 

2. The Court erred in failing to find and hold that the 
collection of the tax was barred by the statute of limita¬ 
tions at the time the Bill of Complaint was filed. 

3. The Court erred in failing to find and hold that, if de¬ 
fendants had collected the tax on September 19, 1927, at 
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the time the distraint warrant was served and the Bill of 
Complaint was filed, they would have made a wrongful col¬ 
lection after the statute of limitations barred collection, 
and that such collection would have been refundable. 

4. The Court erred in failing to find and hold that the 
defendants were not damaged by their failure to collect the 
tax on September 19, 1927. 

27 5. The Court erred in entering judgment for de¬ 

fendants and against plaintiff upon its bond, when 
plaintiff is liable upon said bond only for damages to de¬ 
fendants and when no damages have been proved or found 
bv the Court. 

GEO. E. H. GOODNER 
i D. F. PRINCE 

' Attorneys for Plaintiffs 


Designation of Record 

Filed Mav 16 1939 
•> 

# * # 

The Clerk of the Court will please include in the tran¬ 
script of record for the United States Court of Appeals for 
the District of Columbia the following: 

1. Bill of Complaint filed September 19, 1927. 
i 2. Motion to dismiss filed September 27, 1927. 

3. Motion to quash filed September 27, 1927. 

4. Memorandum of Justice Siddons on submission after 
hearing of motion to dismiss the bill of complaint made on 
behalf of the defendants Mellon and Blair and a motion to 
quash the service of process on the defendant Tait, filed 
January 20, 1928. 

i 5. Injunction pendente lite, filed February 13, 1928. 

6. Bond filed February 15, 1928. for $6,500.00. 

! 7. Joint and several answer of defendants Mellon and 
Blair, filed February 9, 1929. 

8. Answer of defendant Galen L. Tait, filed Feb¬ 
ruary 9, 1929. 

9. Opinion by Justice Bailey, filed March 5, 1935. 

10. Final decree, filed April 18, 1935. 
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11. Findings of fact and conclusions of law by Justice 
Bailey, filed April 18, 1935. 

12. Notice of appeal by defendants, filed May 8, 1935. 

13. Assignments of error, filed May 10, 1935. 

14. Motion to dissolve restraining order, dismiss cause, 
and for an order upon surety on the bond given in support 
of restraining order for payment according to terms of 
said bond, filed May 5, 1938. 

15. Order entered May 5, 1939. 

16. Notice of Appeal, filed May 5, 1939. 

17. Points on appeal. 

18. This designation of record. 

GEO. E. H. GOODNER 
D. F. PRINCE 
Attorneys for Fidelity & De¬ 
posit Company of Maryland 

Service acknowledged this 16th day of May, 1939, 

JOHN W. FIHELLY 
Assistant United States Attorney 
Attorney for Defendants. 


29 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 28, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 47450 in Equity, where¬ 
in Fidelity & Deposit Company of Maryland, Surety, and 
Edward P. Mertz are Plaintiffs and Guv T. Helvering, 
Commissioner of Internal Revenue, et al., are Defendants, 
as the same remains upon the files and of record in said 
Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7423 Fidelity & Deposit Com¬ 
pany of Maryland, Surety, Appellant, vs. Guy T. Helver¬ 
ing, Commissioner of Internal Revenue, et al. United States 
Court of Appeals for the District of Columbia Filed Jun 
12 1939 Joseph W. Stewart, Clerk 
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for the District of Columbia. 


April Term, 1939. 


No. 7434. 


Fidelity & Deposit Company of Maryland, 

Appellant , 
v. 

Guy T. Helvering, 
Commissioner of Internal Revenue, and 
M. Hampton McGruder, 

Collector of Internal Revenue, 
Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLANT. 


I. JURISDICTION. 

This is an appeal of the Fidelity & Deposit Company 
of Maryland from a judgment entered against E. P. 
Mertz and/or the Fidelity & Deposit Company of 
Maryland in the District Court of the United States 
for the District of Columbia on May 5, 1939 (R. 
29-30), and is brought under Section 26 of Title IS 
of the Code of the District of Columbia (1929). 
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Said judgment grew out of an action on the part of 
Edward P. Mertz filed September 19, 1927, in the 
District Court asking an injunction against the collec¬ 
tion of an income tax assessed in December, 1921, on 
the ground that collection was barred at the time the 
Collector sought to collect it (R. 1-8). An injunction 
pendente lite was granted on February 13,192S (R. 13), 
and appellant, the Fidelity & Deposit Company of 
Maryland, at that time became surety on an injunction 
undertaking for damages not to exceed S6,500.00 
(R. 13-14). 

Upon hearing on Bill and Answers, the District Court 
held that at the time of the attempted collection, the 
statute of limitations barred collection of the tax and 
that the liability was extinguished (R. 24-26), and in 
a final decree entered April 18, 1935, it granted a 
permanent injunction (R. 23). 

On appeal to this Court by defendants ( Mellon , et al. 
v. Mertz , 82 Fed. (2d) S72,65 App. D. C. 266), the decree 
of the District Court was reversed and the case re¬ 
manded with orders to dismiss the Bill of Complaint. 

Thereafter the defendants filed a motion in the 
District Court to dismiss the cause, dissolve the 
restraining order, and for judgment on the injunction 
bond (R. 27-29). In order entered May 5, 1939, the 
District Court dismissed the bill and gave judgment 
against E. P. Mertz, principal, and/or the Fidelity & 
Deposit Company of Maryland, surety on the bond, for 
86,500.00 (R. 29-30). To this Order and Judgment 
appellant, the Fidelity & Deposit Company of Mary¬ 
land, noted an appeal on May 5, 1939 (R. 31), and 
filed its Points on Appeal and Designation of Record on 
May 16, 1939 (R. 31-33). The Transcript of Record 
was filed in this Court on June 12, 1939 (R. 34). 

From time to time as there have been vacancies in the 
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offices of defendants, substitutions have been made, 
but no substitution was made for Andrew W. Mellon. 
At the time this appeal was noted and at the present 
time, the parties defendant, properly substituted, are 
Guy T. Helvering, Commissioner of Internal Revenue, 
and M. Hampton McGruder, Collector of Internal 
Revenue, the latter having been substituted by this 
Court in Order entered September 23, 1935, in Mellon 
et al. v. Mertz, supra. 

II. STATEMENT OF THE CASE. 

Edward P. Mertz, a resident of the District of 
Columbia, filed an income tax return for 1920 with the 
Collector of Internal Revenue at Baltimore, Maryland, 
on March 15, 1921. In December, 1921, the Commis¬ 
sioner of Internal Revenue assessed a tax of §16,600.89 
on said return and, upon demand for payment by the 
Collector, Mertz filed an abatement claim and requested 
further consideration. Subsequently, upon further 
consideration, the Commissioner reduced the assessment 
by §1,009.31 and on May 22, 1925, notified Mertz of 
his action by registered mail. From the asserted 
deficiency, Mertz appealed to the United States Board 
of Tax Appeals and the Board, after hearing and in 
Order entered March 9, 1927, found that the correct 
tax liability was §6,533.07. The Commissioner ac¬ 
quiesced in the Board’s findings and abated all but 
§6,533.07 of the tax assessed in December, 1921. (See 
allegations of Bill of Complaint, R. 2-3, admitted in 
Answer, R. 15). 

No demand for the tax was made upon Mertz until 
the latter part of August, 1927, when a deputy collector 
sought to distrain against his property. (See allega¬ 
tions of Bill, R. 3-4, qualified and admitted, R. 15.) 

On July 17, 1926, defendant Tait, the then Collector 
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of Internal Revenue, wrote a letter to Mertz requesting 
him to execute a waiver extending the period in which 
to collect said tax to December 31, 1926. Again, on 
December 4, 1926, said Tait requested a collection 
waiver. Mertz refused to execute said waivers and has 
never consented to the extension of the collection period. 
(See allegation of Bill, R. 5-6, partially admitted, 
R. 16.) 

The Bill of Complaint, filed in the District Court on 
September 19, 1927, by plaintiff Mertz, was caused by 
the threat of the Collector to distrain against his 
property. At that time the statute of limitations 
barred collection of a 1920 tax assessed in December, 
1921, and Section 1106 (a) of the Revenue Act of 1926, 
then in effect, provided that the bar of the statute of 
limitations not only barred the remedy but extin¬ 
guished the liability. Based upon these provisions of 
law, plaintiff Mertz prayed for an injunction against 
collection of the tax (R. 1-S). 

Upon the motion of defendants Mellon et al. to 
dismiss the bill, the District Court held that the 
collection of the tax was barred and that the liability 
was extinguished by Section 1106 (a) of the Revenue 
Act of 1926, then in effect, and it granted an injunction 
pendente lite from which defendants took an appeal to 
this Court. This Court dismissed the appeal as being 
premature. Mellon v. Mertz, 30 Fed. (2d) 311, 5S App. 
D. C. 302. 

At the time the injunction pendente lite was entered, 
plaintiff Mertz was required to execute an injunction 
bond for damages not to exceed $6,500.00. Appellant, 
Fidelity Deposit Company of Maryland, became 
surety on said bond. (See bond, R. 13-14.) 

After the appeal of the defendants to this Court was 
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dismissed, they were required to answer to the Bill of 
Complaint. (See answers, R. 14-21.) 

On March 5, 1935, after hearing on the bill and 
answers, the District Court affirmed its former opinion 
and on April 18, 1935, entered a Final Decree making 
the injunction permanent (R. 22-23). In its Findings 
of Fact and Conclusions of Law filed April 18, 1935, the 
District Court held that collection of the tax here in 
question was barred on March 15, 1926, under Section 
250 (d) of the Revenue Act of 1921. It also held that 
the liability was extinguished (R. 24-26). 

On May 8, 1935, defendants Mellon et al. noted an 
appeal from “the decree made and entered” on April 18, 
1935 (R. 26). Upon hearing of this second appeal of 
defendants this Court held in effect that the tax liability 
had not been extinguished because Section 1106 (a) 
of the Revenue Act of 1926 had been repealed as of the 
date of its enactment and that Section 3224 of the 
Revised Statutes prohibited the maintenance of a suit 
having for its purpose the restraining of the collection 
of a tax and, in an order entered February 24, 1936, 
decreed that the lower Court be reversed and that the 
bill be dismissed. Mellon et al. v. Mertz, 82 Fed. (2d) 
872, 65 App. D. C. 266. 

On May 5, 1938, the substituted defendants, Helver¬ 
ing and McGruder, filed a motion in the District Court 
to dissolve the restraining order, dismiss the cause, and 
for order upon surety on the bond for payment of 
86,500.00. Upon hearing on said motion, the District 
Court entered an order on May 5, 1939, wherein it 
dissolved the permanent injunction, dismissed the 
cause, and gave judgment to defendants against 
E. P. Mertz, principal, and Fidelity & Deposit Company 
of Maryland, surety, in the sum of 86,500.00 (R. 29-30). 

On May 5, 1939, appellant, Fidelity & Deposit 
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Company of Maryland, noted an appeal to the said 
Order to the extent that it gave judgment against Mertz 
and itself and on May 16, 1939, it filed with the Courts 
its “Points on Appeal” (R. 31-32). 

III. STATUTES. 

The applicable statutes are set out in the Appendix. 

IV. STATEMENT OF POINTS. 

The following Points on Appeal, filed in the Court 
below’ (R. 31), furnish the basis of the argument. 

1. The Court erred in failing to follow the law of 
the case to the effect that collection of the tax was 
barred by the statute of limitations at the time the 
Bill of Complaint was filed on September 19, 1927, 
or 

2. The Court erred in failing to find and hold that the 
collection of the tax was barred by the statute of 
limitations at the time the Bill of Complaint was 
filed. 

3. The Court erred in failing to find and hold that, if 
defendants had collected the tax on September 19, 
1927, at the time the distraint warrant was served 
and the Bill of Complaint was filed, they would 
have made a w’rongful collection after the statute 
of limitations barred collection, and that such 
collection w’ould have been refundable. 

4. The Court erred in failing to find and hold that the 
defendants were not damaged by their failure to 
collect the tax on September 19, 1927. 
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5. The Court erred in entering judgment for defend¬ 
ants and against plaintiff upon its bond, when 
plaintiff is liable upon said bond only for damages 
to defendants and when no damages have been 
proved or found by the Court. 

V. SUMMARY OF ARGUMENT. 

The points on appeal set out above furnish a good 
outline of appellant’s contentions and the argument 
which follows. 

Mr. Justice Bailey of the District Court, in a final 
decision held that collection of the tax in question was 
barred at the time the collector sought to distrain 
against the property of plaintiff Mertz and at the time 
the injunction suit was filed. His holding and decision 
were appealed to this Court but that question was not 
decided, and the decision of the lower Court was not 
disturbed on that question. It is too late now to appeal 
from that holding and it, therefore, becomes “the law 
of the case.” 

If it should be held that Mr. Justice Luhring, in 
dissolving the injunction and dismissing the suit 
pursuant to order of this Court, is not bound by the law 
in the case as so established, it was error for him not to 
hold that the collection of the tax was barred at the 
time the collector sought to collect it, because the period 
in which the tax could legally be collected expired on 
March 15, 1926. 

If defendants had collected the tax in 1927, when 
collection was barred, that would have been a wrongful 
act and they would have had to refund the money 
upon a claim for refund. Defendants are not and could 
not be damaged by being prevented from doing what 
they had no right to do. 

There is no proof of damages in this case and, in 
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view of the facts and the law, there could be none. The 
bond was not for payment of the tax but for damages 
caused by suing out the injunction. Since there are no 
damages, either proved or provable, the District Court 
erred in giving judgment for damages. 


VI. ARGUMENT. 

Appellant, Fidelity & Deposit Company of Maryland, 
seeks reversal of the Order of the District Court entered 
on May 5,1939 (R. 29-30), in so far as it gives judgment 
against appellant in the sum of $6,500.00, for the follow¬ 
ing reasons. 

POINT 1. The Court erred in failing to follow 
the law of the case to the effect that collec¬ 
tion of the tax was barred by the statute of 
limitations at the time the Bill of Com¬ 
plaint was filed on September 19, 1927. 

In Memorandum filed January 20, 1928 (R. 10-12), 
Mr. Justice Siddons of the lower Court held that “the 
bar of the statute became complete, in this case, on 
March 15, 1926.” This was the basic fact upon which 
the “Injunction Pendente Lite” was granted on 
February 13, 1928. 

Again, in making the injunction permanent, Mr. 
Justice Bailey, of the lower Court, held that “the period 
in which the Commissioner and the collector might 
lawfully collect the tax assessed against plaintiff 
(Mertz) for the year 1920 expired on March 15, 1926, 
under the provisions of section 250 (d) of the Revenue 
Act of 1921” (R. 25). 

It was on that finding and holding that Mr. Justice 
Bailey applied Section 1106 (a) of the Revenue Act of 
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1926, in effect at the time the suit was commenced, and 
reached the conclusion that, since Section 1106 (a) 
provided that the bar of the statute not only barred the 
remedy but extinguished the liability, the tax liability 
was extinguished and, therefore, injunction against its 
collection would lie. It is safe to say that upon no 
other basis would he have made the injunction per¬ 
manent. 

Defendants (Mellon, et al.) appealed to this Court 
from the final decree of the District Court, but this 
Court did not disturb the aforesaid holding of the lower 
Court to the effect that the statute of limitations had 
run, and did not pass upon it or overrule it. What 
this Court held in that appeal was that Section 1106 (a) 
of the Revenue Act of 1926 had been repealed (in 1928) 
as of the date of enactment and was not operative 
during the time it was on the statute books and, there¬ 
fore, that R. S. 3224 prevented the maintenance of the 
suit. This Court ordered the injunction dissolved and 
the suit dismissed, but said nothing at all about the 
period of limitation for collection of the tax and did not 
reverse the lower Court on that question. 

Thus, the holdings of Mr. Justice Siddons and Mr. 
Justice Bailey, that the period for collection expired on 
March 15, 1926, became the “law of this case” and 
were binding in all subsequent consideration of the 
case. 

In 34 Corpus Juris, page 752, par. 1162, it is said: 

“The doctrine of res adjudicata, while techni¬ 
cally applying only to decisions in another suit, has 
by analogy been applied with like effect to decisions 
in a former stage of the same suit.” (Citing in 
support thereof Detroit v. Highland Park, 186 
Mich. 166, 152 N. W. 1002.) 
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In Commercial Union of America v. Anglo-South 
American Bank (2 C. C. A.), 10 Fed. (2d) 937, the 
Circuit Court held that one District Judge should not 
and could not overrule the decisions of another judge 
of the same court of co-ordinate jurisdiction. In so 
doing the Court said: 

“We have at some length set forth the rulings 
of the Federal courts on the effect of a decision 
made by a trial judge upon the right of a judge 
sitting subsequently in the same court and in the 
same case to overrule the decision of the first judge 
on the same matter. We have done so because the 
question raised is important, and has to do with 
the dignified and orderly procedure of the courts, 
and is a departure from what has been regarded 
heretofore in this and in the other circuits as 
improper and not to be countenanced. 

“* * * We content ourselves with holding that 
the decision made by Judge Mack was the law of 
the case, as established in the District Court, and 
should have been so treated by any other judge 
sitting in the same case in that court. Judges of 
co-ordinate jurisdiction, sitting in the same court 
and in the same case, should not overrule the 
decisions of each other. ” 

The Circuit Court cited numerous decisions of other 
Federal courts in support of its ruling. 

To the same effect are: 

Triborough Chemical Corp. v. Doran (1930— 
E. D. N. Y.), 39 Fed. (2d) 479. 

Prall v. Prall (1926), 15 Fed. (2d) 735, 56 App. 
D. C. 336. 


Thus, it is well established by the authorities cited 
(and many others too numerous to mention) that one 
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district judge may not reverse an earlier ruling of 
another judge of the same court and in the same case. 
Since Mr. Justice Bailey’s ruling as to the statute of 
limitations was not considered or reversed by this Court 
in the former appeal, it is “the law of the case” and 
was binding on Mr. Justice Luhring in his later con¬ 
sideration of the case. 

Appellant recognizes the rule that the decision of an 
appellate court comprehends all points decided, and 
necessarily involved, regardless of whether or not such 
points are specifically noted in the opinion or mandate. 
In the instant case, however, this Court reversed the 
decree entered by Mr. Justice Bailey, not on the ground 
that the collection of the tax was not barred, but on the 
ground that R. S. 3224 prohibited the maintenance of 
the suit, and on the further ground that Section 1106 (a) 
was repealed as of the date of enactment and the 
Supreme Court had held that this meant that it be 
considered “as though it had never been enacted.” 
The decision was not in any way predicated on the 
assumption that the statute of limitations did not bar 
collection of the tax, but on the proposition that, 
even if it were barred , injunction was not the remedy. 
In fact the Court stated in its opinion that the taxpayer 
Mertz had “a plain, adequate, and complete remedy at 
law for the recovery of the tax after it is paid, if illegally 
exacted. ” (Italics supplied.) Mellon et al. v. Mertz , 
82 Fed. (2d) 872, 65 App. D. C. 266. Thus, this Court 
in the former appeal did not pass upon the question 
of the statute of limitations. Therefore, Mr. Justice 
Luhring, when entering the order of May 5, 1939, was 
bound to follow the holding of Mr. Justice Bailey. 

In Hartford Life Ins. Co. v. Blincoe , 255 U. S. 129, 
41 S. Ct. 276, where a second appeal in the same case 
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was before the Supreme Court, it was contended by 
appellant that the Court’s former decision decided the 
question then pressed. The Court, in holding that its 
former decision covered only the questions then 
decided, said: 

“Certainly omissions do not constitute a part of 
a decision and become the law of the case, nor does 
a contention of counsel not responded to. ” 

See also to the same effect: 

Ex. parte Union Steamboat Co., 17S U. S. 317, 
20 S. Ct. 904. 

Taenzer & Co. v. Chicago R. I. and P. Ry. Co., 
191 Fed. 543. 

Patillo v. Allen-West Com. Co., 108 Fed. 723. 

Sperduto v. N. Y. C. Interborough Ry. Co., 
(Appellate Div. Sup. Ct.) 173 N. Y. S. 834, 
186 App. Div. 145. 

In the case last cited the Court said: 

“The Court of Appeals affirmed our decision 
upon the first ground stated, without considering 
the second ground. Its decision did not destroy 
the effect of our decision in that respect. ” 

The appeal from this holding was dismissed in 226 
N. Y. 73, 123 N. E. 207. 

Thus, the authorities support the proposition that 
Mr. Justice Luhring erred in failing to follow the law 
of the case to the effect that collection of the tax was 
barred by the statute of limitations at the time the Bill 
of Complaint was filed on September 19, 1927. 
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POINT 2. The Court erred in failing to find 
and hold that the collection of the tax was 
barred by the statute of limitations at the 
time the Bill of Complaint was filed. 

If it should be held that “the law of the case” as 
set out in Point 1 above was not binding on Mr. Justice 
Luhring when he dissolved the injunction and dismissed 
the bill, then he erred in failing to find from the 
record and hold that the collection of the tax here in 
question became barred by statute on or before March 
15,1926. 

The Revenue Act of 1918 was in effect through 1920 
and applied to income taxes for that year. Section 
250 (d) thereof (see Appendix, p. 23) provided that 

“no suit or proceeding for the collection of any 
tax shall be begun after the expiration of five years 
after the date when the return was due or was 
made. ” 

In Bowers v. N. Y. & Albany Lighterage Co., 273 
U. S. 346, 47 S. Ct. 389, the Supreme Court held that a 
distraint by a collector is a “proceeding” under this 
provision. 

Plaintiff’s return was filed on March 15, 1921. (See 
paragraph No. 4 on page 2 of the printed record, 
admitted in the answer—page 15 of the printed record.) 
Therefore, under the Revenue Act of 1918, the last day 
on which collection of any tax could be made was 
March 15, 1926. 

The Revenue Act of 1921 was approved November, 
23, 1921. Section 250 (d) thereof (see Appendix, 
p. 23) provided that 

“no suit or proceeding for the collection of any 
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taxes due under this Act or under prior income, 
excess-profits, or war-profits tax Acts, * * * shall 
be begun, after the expiration of five years after 
the date when such return was filed.” 

Thus, under the provisions of the Revenue Act of 1921, 
the last date for collecting any 1920 tax was March 15, 
1926. 

Section 1400 (a) of the Revenue Act of 1921 (See 
Appendix, p. 23) repeals Section 250 (d) of the Revenue 
Act of 1918, but Section 1400 (b) of the 1921 Act 
(Appendix, p. 24) provides in part as follows: 

“(b) The parts of the Revenue Act of 1918 
which are repealed by this Act shall (unless other¬ 
wise specifically provided in this Act) remain in force 
for the assessment and collection of all taxes which 
have accrued under the Revenue Act of 1918 at the 
time such parts cease to be in effect.” 

Thus, by a specific saving clause in the 1921 Act, 
Section 250 (d) of the Revenue Act of 1918, is continued 
in force for the assessment and collection of taxes 
accruing under that Act. THEREFORE, WHETHER 
, IT BE HELD THAT THE ASSESSMENT IN 
i DECEMBER, 1921, WAS AN ASSESSMENT 
UNDER THE 1918 ACT OR UNDER THE 1921 
ACT, THE PERIOD FOR COLLECTION WAS 
j THE SAME,—FIVE YEARS FROM MARCH 15, 
1921. 

The Revenue Act of 1924 was approved June 2, 1924. 
Section 277 (a) (2) thereof (Appendix, p. 24) provides 
that taxes imposed under the Revenue Act of 1918 
shall be collected within five years after the return was 
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filed, except as provided in Section 278 thereof. Section 
278 (Appendix, p. 24) provides in subsection (d) 
thereof that taxes assessed within the statutory period 
may be collected within six yeais after assessment, but 
subsection (e) (Appendix, p. 25) thereof provides that 

“This section (27S) shall not * * * (2) affect 
any assessment made, or distraint or proceeding in 
Court begun, before the enactment of this Act.” 

Thus, the six year period for collection after assess¬ 
ment applied only to assessments made after June 2, 
1924, the date of the enactment of the Revenue Act of 
1924, and it has been so held. U. S. v. Cabot (June 15, 
1926), 54 W. L. R. 590; appeal to Court of Appeals, 
D. C., dismissed by appellant on June 18, 1929. Russell 
v. U. S. (January 2,1929), 27S U. S. 181, 49 S. Ct. 121. 

Section 1100 (a) of the Revenue Act of 1924 (see 
Appendix, p. 25), repeals Section 250 (d) of the Revenue 
Act of 1921, but Section 1100 (b) (Appendix, p. 25) 
provides that the parts repealed shall remain in force 
for the collection of all taxes imposed by the 1921 Act 
and prior Acts. See Russell v. U. S. (supra). 

The Revenue Act of 1926 was approved February 26, 
1926. Section 1200 (a) thereof (see Appendix, p. 26) 
repealed certain parts of the Revenue Act of 1924, but 
Section 1100 (b) of the 1924 Act is not among the parts 
repealed. Thus Section 1100 (b) of the 1924 Act is still 
in effect. It has not been repealed by any subsequent 
Act. 

Summarizing the foregoing: 

The Revenue Act of 1918 provided that a tax arising 
under it should be collected within five years from the 
date of filing the return. The 1921 Act reenacted the 
same provision as to taxes arising under the 1918 Act. 
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The Revenue Act of 1924 enacted some new provisions 
for collection of taxes but specifically provided, in 
Section 278 (e) thereof, that the provisions did not affect 
any assessment already made and it was so held in 
U. S. v. Cabot (supra), and Russell v. U. S. (supra). 
Likewise the 1924 Act, in Section 1100 (b) thereof, 
provided that the parts of the Revenue Act of 1921 
which were repealed by Section 1100 (a) should remain 
in force and effect for assessment and collection of taxes 
arising thereunder. Section 1100 (b) of the 1924 Act 
is a plain and positive enactment of Congress providing 
that the five year provision of the 1921 Act shall 
remain in force and effect. SINCE THIS ENACT- 
! MENT HAS NOT BEEN REPEALED BY ANY 
SUBSEQUENT ENACTMENT OF CONGRESS, 
IT FOLLOWS THAT COLLECTION OF THE TAX 
I ASSESSED IN DECEMBER, 1921, HAD TO BE 
MADE ON OR BEFORE MARCH 15, 1926, OR IT 
BECAME BARRED. 

The facts above show that the first attempt to 
collect made by the Collector was in the latter part of 
i August, 1927, one year and five months after collection 
became barred. 

Plaintiff’s appeal to the Board of Tax Appeals was 
taken and prosecuted under the provisions of the 
Revenue Act of 1924. NOWHERE DOES THAT 
ACT PROVIDE THAT COLLECTION OF A TAX, 
ALREADY ASSESSED PRIOR TO ENACTMENT 
OF THE ACT, SHALL BE STAYED OR THAT 
THE PERIOD FOR COLLECTION SHALL BE 
i SUSPENDED BECAUSE OF AN APPEAL TO THE 
BOARD. It is only as to taxes not already assessed 
that the period for assessment is extended. Section 
277 (b) (Appendix, p. 24). 
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Thus, Mr. Justice Siddons of the District Court was 
right when he held that the period for collection of the 
tax expired on March 15, 1926, and likewise Mr. 
Justice Bailey was right in making the same holding 
when he made the injunction permanent. The same 
Court in U. S. v. Cabot (supra), held the same way and 
the United States Supreme Court likewise held the 
same in Russell v. U. S., supra. It therefore follows 
that Mr. Justice Luhring erred in not making the same 
holding, even if he was not bound by the law in the case. 

POINT 3. The Court erred in failing to find 
and hold that, if defendants had collected 
the tax on September 19, 1927, at the time 
the distraint warrant was served and the Bill 
of Complaint was filed, they would have 
made a wrongful collection after the statute 
of limitations barred collection, and that 
such collection would have been refundable. 

If the collector had collected the tax in August or 
September, 1927, after collection was barred by statute, 
as shown above, it would have been an illegal collection 
and the tax could have been recovered by suit on a 
refund claim. Bowers v. New York & Albany Lighter¬ 
age Co., 273 U. S. 346, 47 S. Ct. 389; Graham v. Dupont, 
262 U. S. 234, 43 S. Ct. 567. 

If Section 1106 (a) of the Revenue Act of 1926 
(providing that the bar of the statute of limitations not 
only barred the remedy but extinguished the liability) 
had not been in effect in August and September, 1927, 
there would have been no remedy open to plaintiff 
Mertz except to submit to the collection of the tax and 
then file a refund claim and sue in court to get back his 
money. But such remedy is not open to this appellant. 
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It is faced with a judgment for damages because the 
Court has failed to find and hold that, if the tax had 
been collected from plaintiff Mertz in August or 
September, 1927, it would have been an illegal collection 
(because barred by the statute of limitations) and 
therefore recoverable. Bowers v. N. Y. & Albany 
Lighterage Company, supra; Russell v. U. S., supra; 
Graham v. Dupont, supra. 

Therefore, the District Court erred in failing to find 
and hold that, if the tax had been collected in 1927, 
it would have been an erroneous collection (because 
collection was barred) and the taxpayer could have 
recovered the amount paid. 

POINT 4. The Court erred in failing to find 
and hold that the defendants were not 
damaged by their failure to collect the tax 
on September 19, 1927. 

It has been shown under Point 3 above that, if the 
tax had been collected in 1927, it would have been an 
illegal collection and that plaintiff Mertz could have 
recovered the amount paid (and with interest). The 
injunction suit only prevented the defendants from 
doing what they had no right to do. While this Court 
in the previous appeal held that injunction was not the 
proper remedy, being prohibited by R. S. 3224, it is 
perfectly clear that the defendants were not damaged, 
because they were only prevented from doing what they 
had no right to do. There can be no damage in being 
prevented from violating a law. 

In U. S. v. Charleston Lead Works , 49 Fed. (2d) 281, 
the Court said: 

“The bond here does not provide for the pay¬ 
ment of the tax, but to indemnify against loss or 
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damage. The distinction between bonds for abso¬ 
lute payment and bonds merely to indemnify 
against loss or damage has been clearly pointed out 
in a number of decisions. In the former case, 
there is a breach of the bond from the mere failure 
of payment. In the latter case, in order to 
establish a breach of the bond, there must be alle¬ 
gation and proof of loss or damage. Wicker v. 
Hoppock, 6 Wall. 94, 18 L. Ed. 752; Mills v. Dow’s 
Adm’r, 133 U. S. 424, 10 S. Ct. 413, 33 L. Ed. 717; 
Johnson v. Risk, 137 U. S. 308, 11 S. Ct. Ill, 34 
L. Ed. 683; In re Lathrop, Haskins & Co. (C. C. A. 
2d) 216 F. 102, 106, 107; Central Trust Co. v. 
Louisville Trust Co. (C. C. A. 6th) 100 F. 545, 
547, 548. 

“The casualty company argues that it was 
legally impossible for the collector to suffer any 
damage by reason of the granting of the extension, 
because at the time the bond was given, neither 
the collector nor the United States could legally 
enforce the collection either by distraint or other¬ 
wise, and even if the collector had undertaken to 
enforce collection and had actually compelled the 
payment, the law would have compelled a refund. 
Such would appear to be the logical conclusion. 
But be that as it may, the inescapable fact remains 
in this case that the Government has not offered 
any proof that any loss or damage has been suffered 
by reason of the granting of the extension. The 
bond being conditioned for the payment of such 
loss or damage as may be occasioned by the grant¬ 
ing of the extension, the Government has therefore 
failed to establish a breach of the bond, and can 
not recover. 

“The cases of U. S. v. John Barth Co., supra, 
and U. S. v. E. Hogshire, Son & Co. (D. C.) 37 
F. (2d) 720, are clearly distinguishable from the 
case at bar. In those cases there was a bond 
conditioned to pay the tax and not merely to 
indemnify against loss or damage. Here the bond 
does not engage to pay the tax, but merely to in¬ 
demnify against loss or damage. ” 
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In U. S. v. Wyoming Central Ass’n (Wyo. Dist. Ct.), 
2 Fed. Supp. 86, the Commissioner of Internal Revenue 
on March 8, 1924, determined an additional tax due for 
1918. The taxpayer paid part of the amount and then 
in 1925 filed an abatement claim and gave a bond con¬ 
ditioned upon payment of that part of the tax which 
should not be abated. The Commissioner refused to 
abate the tax but the Board of Tax Appeals held that 
collection was barred by the statute of limitations. 
Suit was then instituted on the bond and the Wyoming 
District Court decided in defendant’s favor on the 
ground that the bond was only to save the collector 
harmless and, since the collection of the tax was barred 
when the bond was given, there was no consideration 
for it. In reaching its decision, the District Court 
quoted from and relied upon U. S. v. Charleston Lead 
Works, supra. On appeal to the Circuit Court, 70 
Fed. (2d) 869, that Court reversed the holding of the 
District Court on the ground that there was con¬ 
sideration for the bond, but it recognized the soundness 
of the Charleston Lead Works decision in these words: 

“Does the bond contain a promise to pay the 
tax or is it simply an agreement to save the col¬ 
lector harmless upon his official bond? If it is the 
latter, then the case must be affirmed, since no 
damages were proved. United States v. Charleston 
Lead Works (D. C. S. C.), 49 F. (2d) 281.” 

So in the instant case the bond executed by appellant 
was “to make good to the defendants all damages not to 
exceed the sum of Six Thousand Five Hundred dollars 
(86,500.00) by them suffered or sustained by reason of 
wrongfully and inequitably suing out the injunction.” 
(R. 13-14.) This Court in the former proceeding held 
that the injunction was wrongfully granted, but no- 
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where has this Court or the District Court found that 
defendants were damaged. No such finding can he wade 
because defendants offered no proof of damage and the 
facts and the law set out herein show that there could he no 
damage. 

If A takes B’s property, the latter may recover it. 
But if B catches A in the act of taking and prevents 
the theft, A may not be heard to contend that he was 
damaged because he was prevented from doing what 
he had no right to do. 

It clearly follows that the lower Court erred in failing 
to find and hold that plaintiffs were not damaged by 
their failure to collect a barred tax. 

POINT 5. The Court erred in entering judg¬ 
ment for defendants and against plaintiff 
upon its bond, when plaintiff is liable upon 
said bond only for damages to defendants 
and when no damages have been proved or 
found by the Court. 

It has been shown that the statute of limitations 
barred collection of the tax at the time the defendants 
sought to force payment by distraining against plain¬ 
tiff’s property, and at the time the Bill of Complaint 
was filed and the injunction requested. 

It has been shown that Section 1106 (a) of the 
Revenue Act of 1926 was then on the statute books and 
in effect and that it provided that the liability for the 
tax was extinguished. Plaintiff Mertz could not cause 
damage to the defendants hy availing himself of a statute , 
legally enacted by Congress and in effect at the time, which 
extinguished his liability and left him owing nothing to 
defendants. Who can say that injunction is not a 
proper remedy to prevent seizure of one’s property 
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when there is no tax and when one owes nothing? 
Would this Court have overruled the lower Court and 
ordered the injunction dissolved if, in the meantime, 
Congress had not repealed Section 1106 (a) as of the 
date of enactment? It seems reasonable to believe that 
it would not have done so. Then the damages, if there 
are any damages, grow’ out of an Act of Congress, an 
act of the United States whom defendants represent, 
and not out of any w’rongful act in suing out the 
injunction. 

It has been shown that, even if defendants had col¬ 
lected the tax in 1927, it w’ould have been an illegal act 
and no one can claim damages for being prevented from 
doing an illegal act. 

Finally it has been shown that the lower Court 
awarded judgment for damages when there was no evi¬ 
dence or proof of damages and when in fact and law there 
could be no damages. 

It, therefore, follows that the District Court erred in 
entering judgment for damages against this appellant. 

Respectfully submitted, 

Geo. E. H. Goodxer, 

D. F. Prince, 

Attorneys for Appellant, 
Munsey Building, 
Washington, D. C. 
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APPENDIX. 

Revenue Act of 1918. (Act of Feb. 24, 1919, Ch. 18, 

40 Stat. 1057.) 

Section 250 (d). (In pa rt.) Except in the case of false 
or fraudulent returns with intent to evade the tax, the 
amount of tax due under any return shall be determined 
and assessed by the Commissioner within five years 
after the return was due or was made, and no suit or 
proceeding for the collection of any tax shall be begun 
after the expiration of five years after the date when 
the return was due or was made. (40 Stat. 1083.) 

Revenue Act of 1921. (Act of Nov. 23,1921, Ch. 136, 

42 Stat. 227.) 

Section 250 (d). (In part.) The amount of income, 
excess-profits, or war-profits taxes due under any return 
made under this Act for the taxable year 1921 or suc¬ 
ceeding taxable years shall be determined and assessed 
by the Commissioner within four years after the return 
was filed, and the amount of any such taxes due under 
any return made under this Act for prior taxable years 
or under prior income, excess-profits, or war-profits tax 
Acts, or under section 38 of the Act entitled “An Act to 
provide revenue, equalize duties, and encourage the 
industries of the United States, and for other purposes,” 
approved August 5, 1909, shall be determined and 
assessed within five years after the return was filed, 
unless both the Commissioner and the taxpayer consent 
in writing to a later determination, assessment, and 
collection of the tax; and no suit or proceeding for the 
collection of any such taxes due under this Act or under 
prior income, excess-profits, or war-profits tax Acts, or 
of any taxes due under section 38 of such Act of August 
5, 1909, shall be begun, after the expiration of five years 
after the date when such return was filed. (42 Stat. 
265.) 

Section 1400 (a). (In part.) That the following 
parts of the Revenue Act of 1918 are repealed, to take 
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effect (except as otherwise provided in this Act) on 
January 1, 1922, subject to the limitations provided 
in subdivision (b): 

Title II (called “Income Tax”) as of January 1, 
1921; (42 Stat. 320). 

Section 1400 (b). (In part.) The parts of the 
Revenue Act of 1918 which are repealed by this Act 
shall (unless otherwise specifically provided in this Act) 
remain in force for the assessment and collection of all 
taxes which have accrued under the Revenue Act of 
1918 at the time such parts cease to be in effect. 
(42 Stat. 321.) 

Revenue Act of 1924. (Act of June 2, 1924, Ch. 234, 

43 Stat. 253.) 

Section 277 (a) (2). The amount of income, excess- 
profits, and war-profits taxes imposed by * * * the 
Revenue Act of 1918, and by any such Act as amended, 
shall be assessed within five years after the return was 
filed, and no proceeding in court for the collection of 
such taxes shall be begun after the expiration of such 
period. (43 Stat. 299.) 

Section 277 (b). The period within which an assess¬ 
ment is required to be made by subdivision (a) of this 
section in respect of any deficiency shall be extended 
(1) by 60 days if a notice of such deficiency has been 
mailed to the taxpayer under subdivision (a) of section 
274 and no appeal has been filed with the Board of Tax 
Appeals, or, (2) if an appeal has been filed, then by the 
number of days between the date of the mailing of such 
notice and the date of the final decision by the Board. 
(43 Stat. 299.) 

Section 278 (d). (In part.) Where the assessment of 
the tax is made within the period prescribed in section 
277 or in this section, such tax may be collected by 
distraint or by a proceeding in court, begun within six 
years after the assessment of the tax. (43 Stat. 300.) 



25 


Section 278 (e). This section shall not (1) authorize 
the assessment of a tax or the collection thereof by 
distraint or by a proceeding in court if at the time of the 
enactment of this Act such assessment, distraint, or 
proceeding was barred by the period of limitation then 
in existence, or (2) affect any assessment made, or 
distraint or proceeding in court begun, before the enact¬ 
ment of this Act. (43 Stat. 300.) 

Section 1100 (a). The following parts of the Revenue 
Act of 1921 are repealed, to take effect (except as other¬ 
wise provided in this Act) upon the enactment of this 
Act, subject to the limitations provided in subdivisions 
(b) and (c): 

Title II (called “Income Tax”) as of January 1,1924; 

******** 

Sections 1307, 1308, 1309, subdivision (c) of section 
1310, sections 1311, 1312, 1313, 1314, 1315, 1316, 
1318, 1320, 1321, 1322, 1323, 1324, 1325, 1326, 1328, 
1329, and 1330 (being certain administrative provis¬ 
ions). (43 Stat. 352.) 

Section 1100 (b). (In part.) The parts of the 
Revenue Act of 1921 which are repealed by this Act 
shall (except as provided in sections 280 and 316 and 
except as otherwise specifically provided in this Act) 
remain in force for the assessment and collection of all 
taxes imposed by such Act, and for the assessment, 
imposition, and collection of all interest, penalties, or 
forfeitures which have accrued or may accrue in relation 
to any such taxes, and for the assessment and collection, 
to the extent provided in the Revenue Act of 1921, of 
all taxes imposed by prior income, war-profits, or 
excess-profits tax acts, and for the assessment, imposi¬ 
tion, and collection of all interest, penalties, or for¬ 
feitures which have accrued or may accrue in relation 
to any such taxes. (43 Stat. 352.) 

Revenue Act of 1926. (Act of Feb. 26, 1926, Ch. 27, 

44 Stat. 9.) 

Section 1106 (a). (In part.) The bar of the statute 
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of limitations against the United States in respect of 
any internal-revenue tax shall not only operate to bar 
the remedy but shall extinguish the liability; but no 
credit or refund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. (44 Stat. 
113.) 

Section 1200 (a). The following parts of the Revenue 
Act of 1924 are repealed, to take effect (except as other¬ 
wise provided in this Act) upon the enactment of this 
Act, subject to the limitations provided in subdivision 

(b): 

Title II (called “Income Tax”) as of January 1,1925, 

except section 257 and sections 271 to 2S2, inclusive; 

******** 

Sections 1004, 1005, 1006, and 1007, subdivision (a) 
of section 100S, sections 1009, 1010, 1011, 1012, 1014, 
101S, 1019, and 1020, subdivisions (a) and (b) of section 
1021, subdivision (c) of section 1025, and sections 1026, 
1027, 102S, 1029, 1030 and 1031 (being certain adminis¬ 
trative provisions). (44 Stat. 125.) 

Section 1200 (b). (In part.) The parts of the 
Revenue Act of 1924 which are repealed by this Act 
shall (except as provided in sections 2S3 and 31S and 
except as otherwise specifically provided in this Act) 
remain in force for the assessment and collection of all 
taxes imposed by such Act, and for the assessment, 
imposition, and collection of all interest, penalties, or 
forfeitures which have accrued or may accrue in relation 
to any such taxes, and for the assessment and collection, 
to the extent provided in the Revenue Act of 1924, of 
all taxes imposed by prior income, war-profits, or excess- 
profits tax acts, and for the assessment, imposition, and 
collection of all interest, penalties, or forfeitures which 
have accrued or may accrue in relation to any such 
taxes. (44 Stat. 125.) 
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a Endorsed: United States Court of Appeals for the 

District of Columbia Filed Oct 21 1939 Joseph W. 
Stewart, Clerk 

District Court of the United States for the 
District of Columbia 

Equity No. 47,450. 

Edward P. Mertz, Plaintiff 
vs. 

Andrew W. Mellon, et al., Defendant 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby cer¬ 
tify the annexed to be a true and correct copy of the original 
Affidavit of Eugene E. Angevine as it appears of record in 
the Clerk’s Office of said Court in the above-entitled cause. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 21st day of October, 1939. 

(Seal) 

CHARLES E. STEWART, 
Clerk 

By JULIA W. SHIPLEY, 
Assistant Clerk. 
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1 Filed May 5-1938 Charles E. Stewart, Clerk. 

In the District Court of the United States 
For the District of Columbia 

Holding an Equity Court 

In Equity No. 47450 

Edward P. Mertz, Plaintiff 

vs. 

Andrew W. Mellon, Secretary of the Treasury (No Sub¬ 
stitution), 

David H. Blair, Commissioner of Internal Revenue (Robert 
H. Lucas, Substituted), Guy T. Helvering, Substituted. 

Galen L. Tait, Collector of Internal Revenue ( J. Enos Ray, 
Substituted, Lewis M. Melbourne (Acting), Substitu¬ 
ted, M. Hampton McG ruder. Substituted), Defendants 

United States of America, 

District of Columbia , 55. 

Affidavit of Eugene E. Angevine, Attorney, Tax Division 
of the Department of Justice, In Support of Defendants ’ 
Motion to Dissolve Restraining Order, Dismiss Cause and 
for an Order upon Surety on the Bond given In Support of 
Restraining Order, for payment according to the terms of 
said Bond. 

Eugene E. Angevine, being first duly sworn, deposes and 
says: 

1. I am one of the attorneys for the defendants in the 
above-entitled matter and reside in the City of Washington, 
District of Columbia, and am familiar with the facts stated 
in this affidavit and have means of knowing the same. 

2 2.1 am informed and believe that frequent demands 
have been made upon the plaintiff, Edward P. Mertz, 

for the payment of the income taxes and interest assessed 
against him for the year 1920, but no payments have been 
made by him and to the best knowledge of the undersigned, 
the plaintiff Edward P. Mertz, is insolvent and without 
funds with which to satisfy his obligation to the United 
States, and further, he has since the commencement of these 
proceedings been adjudicated a bankrupt in the United 
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States District Court for the Eastern District of Virginia. 

That on November 22,1937, the defendants through Leslie 
C. Garnett, the then United States Attorney for the District 
of Columbia, made demand upon the Fidelity and Deposit 
Company of Maryland, as Surety, for payment in accor¬ 
dance with the terms of its bond herein posted with the 
Clerk of this Court, but the Fidelity and Deposit Company 
of Maryland has refused and neglected to make payments 
according to the terms of its bond. 

My ground for belief and information is based on records 
of the Bureau of Internal Revenue now in possession of the 
Department of Justice and available to me. 

3. This affidavit is made and filed for the purpose of di¬ 
recting the attention of the Court to facts which are not 
contained in the record in its present state. 

EUGENE E. ANGEVINE 

Sworn to before me this 29th day of April, 1938. 

NELLIE E. BISHOP 

(Notarial Seal) Notary Public, in and for 

the District of Columbia. 

My Commission expires Jan. 15, 1939. 
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United States Court of Appeals for the 
District of Columbia 


No. 7434 

Fidelity & Deposit Company of Maryland, 
Surety, appellant 
v. 

Guy T. Helvering, Commissioner of Internal 
Revenue, and M. Hampton McGruder, Col¬ 
lector of Internal Revenue, appellees 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


OPINIONS BELOW 

The opinion of the District Court granting the 
temporary injunction (R. 10-12) is reported in 56 
W. L. R. 105. The opinion of the District Court 
making the injunction permanent (R. 22-26) is 
unreported. The opinion of this Court in the 
previous appeal is reported in 82 F. (2d) 872. On 
the second hearing the District Court rendered no 
opinion. 


(i) 
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JURISDICTION 

This appeal involves federal income taxes for 
the calendar year 1920 in the amount of $5,582.52, 
plus interest, and is taken from an order of the 
District Court entered May 5, 1939. (R. 29-30.) 
Notice of appeal was filed May 5, 1939. (R. 31.) 

The jurisdiction of this Court is invoked by virtue 
of the provisions of Section 128 (a) of the Judicial 
Code, as amended by the Act of February 13,1925. 

QUESTION PRESENTED 

Whether the decision of the District Court that 
the Fidelity & Deposit Company of Maryland is 
liable on its bond in the sum of $6,500 is correct. 

STATUTES INVOLVED 

The pertinent provisions of the statutes involved 
will be found in the Appendix, infra pp. 25-30. 

STATEMENT 

The bill of complaint in this case (R. 1-8) sought 
injunctive relief against the execution of a dis¬ 
traint proceeding by the Collector of Internal 
Revenue to secure the payment of income taxes for 
the year 1920, and to secure a refund for an over¬ 
assessment of income tax for the years 1917, 1919, 
and 1922. In a memorandum filed Januarv 20, 

v 7 

1928 (R. 10-12), the District Court held that the 
statute of limitations had run on collection of the 
tax on March 15,1926, and an order was issued (R. 
13) enjoining the defendants pendente lite from 
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distraining against, seizing, or selling any of plain¬ 
tiff’s property or enforcing any distraint warrant 
or in any way collecting any income taxes from the 
plaintiff for the year 1920. Surety was provided 
by the Fidelity & Deposit Company of Maryland 
in the maximum penalty of $6,500. (R.13-14.) 

In an opinion filed March 5,1935 (R. 22-23), the 
District Court made the injunction permanent. 
The Government appealed to this Court from the 
final decree of the District Court. (R. 26.) On 
February 24,1936, this Court rendered its opinion 
reversing and remanding this case with instruc¬ 
tions to dismiss the bill. Mellon v. Mertz, 82 F. 
(2d) 872, 65 App. D. C. 266, certiorari denied, 299 
U. S. 548. (R. 29.) The mandate of this Court 

was duly issued. (R. 29.) 

Thereafter demand was made upon the taxpayer 
to pay, but no payment was received. The tax¬ 
payer, since the commencement of these proceed¬ 
ings has been adjudicated a bankrupt in the United 
States District Court in the Eastern District of 
Virginia. On November 22, 1937, demand was 
made upon the Fidelity & Deposit Company of 
Maryland for payment, in accordance with the 
terms of its bond, but payment was refused (Addi¬ 
tion to Record), whereupon the defendants, Guy 
T. Helvering, Commissioner of Internal Revenue, 
and M. Hampton McGruder, Collector of Internal 
Revenue, moved the court to dissolve the restrain¬ 
ing order and to enter a decree finally dismissing 
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this cause and to order said Fidelity & Deposit 
Company of Maryland, as surety upon the bond, to 
pay the sum of $6,500, the penal sum thereof, to 
the Clerk of the Court, in accordance with the 
terms and provisions of the bond, together with 
interest and costs. (R. 27-29.) 

On May 5, 1939, the District Court ordered that 
the permanent injunction be dissolved and the case 
dismissed and that E. P. Mertz and the Fidelity 
& Deposit Company of Maryland, the surety upon 
the bond, were liable to the defendants in the sum 
of $6,500, and that the Government should have 
and recover from E. P. Mertz and/or the Fidelity 
& Deposit Company of Maryland the sum of $6,500. 
(R. 29-30.) From the judgment entered May 5, 
1939, the Fidelity & Deposit Company of Maryland 
appealed. (R. 31.) 

SUMMARY OF ARGUMENT 

This Court has held that the injmiction was 
■wrongfully sued out by the taxpayer. The amount 
of tax and interest due and uncollected is greater 
than the penal sum of the bond. The taxpayer has 
become insolvent and unable to pay the tax since 
the bill of injunction was filed. The bonding com¬ 
pany is therefore liable for the amount of the bond. 

The 1926 Act became effective before the five- 
year period for collection of the tax under the 1921 
Act had run. The collection of the tax was not 
barred by the statute of limitations, for Section 
278 (d) of the Revenue Act of 1926 provides that 
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the tax may be collected by distraint or a proceed¬ 
ing in court begun within six years after the 
assessment of the tax. The tax was assessed in 
December 1921. Therefore, the tax could be col¬ 
lected by distraint or a proceeding in court begun 
before December 1927. The Collector made de¬ 
mand on the taxpayer for payment of the tax under 
a distraint warrant in the latter part of August 
1927. The taxpayer’s bill praying for an injunc¬ 
tion was filed September 19, 1927. It is therefore 
apparent that both the distraint and the taxpayer’s 
action to enjoin were begun before the statute of 
limitations would have run, that is before Decem¬ 
ber 1927, and that the collection of this tax is not 
barred by the statute of limitations. Even if Sec¬ 
tion 278 (d) could be held inapplicable in this case, 
the appeal to the Board of Tax Appeals served to 
extend the time for collection of the tax until 
August 31, 1928, because it stayed the Commis¬ 
sioner from enforcing collection until sixty days 
from the date the Board’s decision became final, 
that is, until November 8, 1927, after which date 
the Commissioner had the remainder of the period 
provided by statute, i. e., nine months and twenty- 
three days, within which to collect the tax. 

This Court ruled on the previous appeal that in¬ 
junction would not lie against the Federal Govern¬ 
ment in this case. This Court did not attempt to 
decide whether the tax was barred by the statute 
of limitations, but dismissed the bill for want of 
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jurisdiction. The decision of the lower court, 
granting an injunction, is not the law of this case, 
for this Court reversed and remanded the case with 
instructions to dismiss the bill. The decree of the 
District Court entered pursuant to this Court’s de¬ 
cision is correct, is in accordance with law, and 
should be affirmed. 

ARGUMENT 

I 

The decree of the District Court dissolving the injunc¬ 
tion, dismissing the bill and giving the parties de¬ 
fendant recovery from E. P. Mertz and/or the Fidelity 
& Deposit Company of Maryland in the sum of $6,500 
is correct, is in accordance with law and should be 
affirmed 

The taxpayer sought to enjoin the appellees from 
collecting the tax instead of paying it and pursu¬ 
ing his plain, adequate and complete remedy at 
law. This Court held that an injunction would 
not lie against the Federal Government in this 
case. Mellon v. Mertz , 82 F. (2d) 872, 65 App. 
D. C. 266, certiorari denied, 299 U. S. 548. The 
opinion rests upon Section 3224 of the Revised 
Statutes (U. S. C., Title 26, Sec. 1543), which pro¬ 
vides that an assessment of a tax for revenue pur¬ 
poses, made and attempted to be enforced by the 
i proper revenue officers of the United States under 
color of their offices, cannot be restrained by in¬ 
junction. 

Thereafter, the Government sought to collect the 
i tax from the taxpayer but found that he had been 
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adjudicated a bankrupt in the United States Dis¬ 
trict Court for the Eastern District of Virginia 
while the injunction was pending. On November 
22,1937, the Government demanded payment of the 
Fidelity & Deposit Company of Maryland, which 
was refused. 

The terms of the undertaking of the appellant 
were such (R. 1)3-14) that it agreed to make good 
to the appellees all damages not to exceed the sum 
of $6,500 suffered by them by reason of the wrong¬ 
ful and inequitable suing out of the injunction. 
With regard to the ascertainment of damages, the 
undertaking provided as follows (R. 14): 

* * * that the damages may be ascer¬ 

tained in such manner as the Court shall 
direct, and that, on dissolving the injunc¬ 
tion, the Court may give judgment thereon 
against the principal and surety for said 
damages in the decree dissolving the in¬ 
junction, or in a further decree after as¬ 
certainment of the amount of said damages. 

Having failed to receive payment from the bond¬ 
ing company, the appellees filed a motion in the Dis¬ 
trict Court pursuant to the order of this Court and 
the terms of the bond “to Dissolve Restraining Or¬ 
der, Dismiss Cause and for an Order Upon Surety 
on the Bond Given in Support of Restraining Or¬ 
der, for Payment According to Terms of Said 
Bond.” (R. 27-29.) A reply to this motion was 
filed and the matter was duly argued by counsel for 

188710 —.”. 1 ) 2 
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the respective parties (R. 30), whereupon the Dis¬ 
trict Court ordered that the injunction be dissolved 
and the cause dismissed and that the appellees have 
and recover from E. P. Mertz and/or the Fidelity 
& Deposit Company of Maryland the sum of $6,500. 

The sole question on this appeal is whether the 
bonding company is liable on its bond in the sum 
of $6,500. There is no question that the injunction 
was wrongfully and inequitably sued out by the 
taxpayer. That has been decided by this Court, 
Mellon v. Mertz, supra. The question is therefore 
narrowed to whether the appellees suffered dam¬ 
ages by reason of the injunction, equal to or in 
excess of the amount of the bond. 

The Commissioner assessed taxes against the 
taxpayer in December, 1921, in the amount of 
$16,600.89 which were reduced to $15,591.58 after 
an abatement claim was filed. (R. 2.) The tax¬ 
payer then appealed to the Board of Tax Appeals 
where the correct liability was fixed at $6,533.07. 
(R, 2-3.) The Commissioner acquiesced, and 
after applying overassessed tax payments in the 
years 1917, 1919 and 1922, determined the taxpay¬ 
er’s liability in the amount of $4,208, plus interest 
of $1,374.52, or a total of $5,582.52. (R. 4.) It 

is apparent that interest at 6 percent as provided 
by law, from December, 1921, to May 5, 1939, the 
date of the decree of the District Court, brings the 
amount due from the taxpayer to an amount in 
excess of the penal sum of the bond. 
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This is the amount for which the taxpayer was 
liable and which the Government sought to collect. 
However, the decision of this Court reversing and 
remanding the case with instructions to dismiss 
the bill praying for the injunction was rendered 
February 24, 1936 (R. 29). The bill was filed on 
September 19, 1927. (R. 1.) While the bill was 

pending the taxpayer was adjudicated a bankrupt 
in the United States District Court for the Eastern 
District of Virginia (Addition to Record). Since 
the injunction was not dismissed until after the 
taxpayer was adjudicated a bankrupt, the appel¬ 
lees were prevented from collecting the tax. The 
appellees accordingly suffered damages in excess of 
the penal sum of the bond, by reason of the wrong¬ 
ful and inequitable suing out of the injunction. 

II 

The collection of the tax was not barred by the statute 

of limitations 

The taxpayer filed his income tax return for the 
year 1920 on March 15,1921. (R. 2.) The Reve¬ 

nue Act of 1921 was enacted November 23, 1921. 
The assessment was made in December, 1921 (R. 
2), so that the limitation on assessment provided 
in the Revenue Act of 1921 was controlling. Sub¬ 
division (d) of Section 250 of that statute pro¬ 
vided that: 

(d) The amount of income, excess-profits, 
or war-profits taxes due under any return 
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made under * * * this Act for prior 
taxable years or under prior income, excess- 
profits, or war-profits tax Acts * * * 
shall be determined and assessed within five 
years after the return was filed, * * *. 

Therefore, the assessment of the taxes in this 
case having been made in December, 1921, there 
I does not, and cannot, arise any question as to the as¬ 
sessment having been made “within the statutory 
period of limitation properly applicable thereto/’ 
as provided in subdivision (d) of Section 278 of 
the Revenue Act of 1926. Subdivisions (d) and 
i (e) of Section 278 of the Revenue Act of 1926 pro¬ 
vide as follows: 

(d) Where the assessment of any income, 
excess-profits, or war-profits tax imposed by 
this title or by prior Act of Congress has 
been made (whether before or after the en¬ 
actment of this Act) within the statutory 
period of limitation properly applicable 
thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court (begun 
before or after the enactment of this Act), 
but only if begun (1) within six years after 
the assessment of the tax, or (2) prior to 
the expiration of any period for collection 
agreed upon in writing by the Commissioner 
and the taxpayer. 

(e) This section shall not bar a distraint 
or proceeding in court begun before the en¬ 
actment of the Revenue Act of 1924; nor 
shall it authorize the assessment of a tax or 
the collection thereof by distraint or by pro- 
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ceeding in court (1) if at the time of the 
enactment of this Act such assessment, dis¬ 
traint or proceeding was barred by the stat¬ 
utory period of limitation properly applica¬ 
ble thereto, unless prior to the enactment of 
this Act the Commissioner and the taxpayer 
agreed in writing thereto, or (2) contrary to 
the provisions of subdivision (a) of section 
274 of this Act. 

It is seen that Congress extended the period for 
collection to six years from the date of assessment, 
which six-year period did not expire until Decem¬ 
ber 1927, three months after the bill was filed on 
September 19,1927. (R. 1.) This extension of the 
time for collection was made retroactive by Con¬ 
gress when it inserted the parenthetical clause pro¬ 
viding the six-year period for collection after 
assessment whether the assessment was made be¬ 
fore or after the enactment of that statute. 

The Revenue Act of 1926 was approved Feb¬ 
ruary 26, 1926, seventeen days before the running 
of the five-year period from the date of the filing 
of the appellee’s return. (March 15, 1926.) 

Neither assessment nor collection of the taxes 
in the instant case for the year 1920 was barred 
when the Revenue Act of 1924 was approved on 
June 2, 1924. The Revenue Act of 1926 being 
enacted and operative at the time of the redeter¬ 
mination of the appellee’s tax liability for the year 
1920 by the Board of Tax Appeals and later when 
collection of these taxes was sought to be enforced, 
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it results that subdivision (d) of Section 278 of 
the Revenue Act of 1926 is clearly applicable to 
the instant case. Therefore, the principle an¬ 
nounced in Russell v. United States, 278 U. S. 181, 
and in United States v. Godfrey L. Cabot, 54 Wash. 
L. R. 590, decided June 15,1926, holding that sub¬ 
division (d) of Section 278 of the Revenue Act of 
1924 was not retroactive, does not apply to the in¬ 
stant case. 

The provisions of the Revenue Act of 1926 cover¬ 
ing the collection of taxes for prior years being 
effective, subdivision (d) of Section 278 extends 
the period for collection of the taxes assessed in 
December, 1921, to six years from such date, that 
is, until December, 1927, so that collection of the 
taxes was not barred at the time the bill of com¬ 
plaint was filed on September 19, 1927. (R. 1.) 

Appellant argues (Br. 13-17) that the collection 
of the tax was barred by the statute of limitations 
on or before March 15, 1926. The argument is 
based on Section 278 (e) of the Revenue Act of 
1924, which provides in part that the provisions 
of Section 278 (d) of that Act extending the time 
for the collection of taxes assessed within the statu¬ 
tory period to six years shall not affect any assess¬ 
ment made, or distraint or proceeding in court 
begun before the enactment of that Act. However, 
as we have shown, Section 278 (d) of the Revenue 
Act of 1926 specifically provides that the tax may 
be collected by distraint or a proceeding in court 
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begun within six years after the assessment of the 
tax, whether the assessment has been made before 
or after the enactment of that Act, and the courts 
have so held. Pacific Coast Steel Co. v. McLaugh¬ 
lin, 612 F. (2d) 73, 78 (C. 0. A. 9th), affirmed on 
other grounds, 288 U. S. 426; Loewer Realty Co. v. 
Anderson, 312 F. (2d) 268 (C. C. A. 2d), certiorari 
denied, 280, U. S. 558. 

Even if it could be held that Section 278 (d) of 
the Revenue Act of 1926 did not provide that a 
distraint or a proceeding in court to collect this 
tax could be begun within six years from the date 
of assessment, the appeal to the Board of Tax 
Appeals served to extend the time for collection 
and to keep it open at the time these proceedings 
were commenced. The taxes in controversy were 
assessed in December, 1921. (R. 2.) The tax¬ 

payer appealed from such determination by claim 
for abatement, and on May 22, 1925, the Commis¬ 
sioner advised the taxpayer of his determination 
on the claim for abatement, reducing the amount 
of the assessment. (R. 2.) While action was 
pending on the taxpayers claim for abatement, the 
Revenue Act of 1924 was enacted. This statute 
created the Board of Tax Appeals and provided 
for appeals to that body from final determination 
of deficiencies by the Commissioner. Complying 
with the provisions of the statute, the taxpayer 
was advised of his right to appeal to the Board of 
Tax Appeals, of which right the taxpayer availed 
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himself. (R. 2-3.) The final order of the Board 
determining the tax for the year 1920 was made 
March 9,1927. (R. 3.) 

If, now, we examine subdivision (f) of Section 
283 of the Revenue Act of 1926 in conjunction 
with the above state of facts, it is at once seen 
that the provisions of that subdivision unmistak¬ 
ably and undisputably apply. Section 283 (f) 
provides as follows: 

(f) If any deficiency in any income, war- 
profits. or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or by any such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before that date, and 
if the Commissioner after June 2, 1924, but 
before the enactment of this Act finally de- 
termined the amount of the deficiency, and 
if the person liable for such tax appealed 
before* the enactment of this Act to the 
Board and the appeal is pending before the 
Board at the time of the enactment of this 
Act, the Board shall have jurisdiction of the 
appeal. In all such eases the powers, duties, 
rights, and privileges of the Commissioner 
and of the person who has brought the ap¬ 
peal, and the jurisdiction of the Board and 
of the courts, shall be determined, and the 
computation of the tax shall be made, in the 
same manner as provided in subdivision (e) 
of this section, except as provided in subdi¬ 
vision (j) of this section and except that the 
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person liable for the tax shall not be subject 
to the provisions of subdivision (d) of sec¬ 
tion 284. 1 

This deficiency is for income taxes imposed for 
the year 1920 and was assessed before June 3,1924 
(in December, 1921). It was not paid in full be¬ 
fore that date. The Commissioner after June 2, 
1924, but before the enactment of the Revenue Act 
of 1926 (on May 22, 1925), finally determined the 
amount of the deficiency. The taxpayer appealed 
to the Board of Tax Appeals before the enactment 
of tlie Revenue Act of 1926 (between May 22 and 
July 22,1925), and such appeal was pending before 
the Board at the time of the enactment of the Reve¬ 
nue Act of 1926 (the appeal was decided March 
9, 1927). 

Subdivision (f) of Section 283 of the Revenue 
Act of 1926 provides that in such a case the Board 
shall have jurisdiction of the appeal, and that the 
powers, duties, rights, and privileges of the Com¬ 
missioner and of the person taking the appeal shall 
be as provided in subdivision (e) of the same sec¬ 
tion. Subdivision (e) provides that the amount 
of a final determination shall be collected in the 
same manner and subject to the same provisions 
and limitations as in the case of a deficiency im¬ 
posed by the same title of the 1926 Act. 

1 The provisions of Sections 283 (j) and 284 (d) of 
the Revenue Act of 1026 referred to in Section 283 (f) of 
that Act are not applicable to this case. 
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Subdivision (a) of Section 274 provides that en¬ 
forcement of collection either by distraint or by 
suit shall not be made, where an appeal to the 
Board of Tax Appeals has been taken, until the 
decision of the Board has become final. Subdivi¬ 
sion (h) of Section 274 provides that the date on 
which a decision of the Board becomes final shall 
be determined by the provisions of Section 1005. 
Paragraph (a) (1) of Section 1005 provides that a 
decision of the Board shall become final upon the 
expiration of the time allowed for filing a petition 
for review of the Board’s decision if no such peti¬ 
tion be filed. Subdivision (a) of Section 1001 fixed 
a period of six months after a decision by the Board 
within which to file a petition for review. And 
finally, subdivision (b) of Section 277 suspends the 
running of the statute of limitations for the begin¬ 
ning of a distraint or proceeding in court for col¬ 
lection for the period when the Commissioner is 
prohibited from doing so and sixty days thereafter. 

The decision of the Board of Tax Appeals was 
rendered March 9,1927, and, no petition for review 
being filed, became final September 9, 1927, six 
months thereafter. Under the above statute pro¬ 
visions, the period for beginning proceedings to 
enforce collection of the tax was suspended until at 
least sixty days after the decision of the Board 
became final, or on November 8,1927. 

It is clear that the provisions of the Revenue 
Act of 1926 relating to limitations as to the time 
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for collection apply to the instant case. And it 
has been demonstrated beyond peradventure that 
the date at which collection of the taxes would be¬ 
come barred could not have been earlier than No¬ 
vember 8, 1927, almost two months after the bill 
was filed. 

After November 8, 1927, the Commissioner had 
the remainder of the five-year period which had not 
run when the appeal was filed with the Board, 
within which to collect the tax. The statute of 
limitations had run for four years, two months and 
seven days, when the Commissioner’s notice of final 
determination from which the taxpayer appealed 
to the Board, was mailed on May 22, 1925. The 
return was filed March 15, 1921, and the five-year 
period ran from the date the return was filed. 
(Br. CD I ^Therefore the Commissioner had nine 
months and twenty-three days from November 8, 
1927, or until August 31, 1928, within which to 
begin distraint or a proceeding in court for collec¬ 
tion of the tax. It follows that Section 1106 of 
the Revenue Act of 1926 can have no application 
here, for the reason that the period of limitation, 
a necessary requisite for the application of that 
section, had not run. 

Where the taxpayer has availed himself of the 
privilege of appealing to the Board, he should not 
be heard to urge as a ground for equitable relief 
the fact that collection was not made while the 
case was before the Board. In the case of Conti- 
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nental Products Co. v. Commissioner , 66 F. (2d) 
434 (C. C. A. 1st), the taxpayer, as in the instant 
case appealed to the Board of Tax Appeals from 
the rejection of a claim in abatement. In holding 
that the proceedings before the Board stayed the 
Commissioner from proceeding with the collection 
of the tax, the court said (p. 435) : 

It is the filing of the petition with the 
Board of Tax Appeals which by the statute 
stays the Commissioner’s hand. Revenue 
Act of 1926, c. 27, § 274 (a), 44 Stat. 9, 55. 

Finally, it is submitted that the decision of the 
Supreme Court in the case of Brown & Sons Co. v. 
Burnet, 282 U. S. 283, is controlling of this case. 
In that case, as here, the tax was assessed prior to 
June 2,1924, the date of the enactment of the Reve¬ 
nue Act of 1924. The taxpayer filed a claim in 
abatement and no part of the amount assessed was 
paid prior to that date. Between June 2,1924, and 
February 26,1926, the date of the enactment of the 
Revenue Act of 1926, the Commissioner rejected 
the claim in abatement in part and the taxpayer 
appealed to the Board of Tax Appeals prior to the 
enactment of the 1926 Act for a redetermination of 
the deficiency. The order of the Board was en¬ 
tered subsequent to the enactment of that Act, 
abating the assessment in part. The time for de¬ 
ficiency assessment and collection expired pending 
the appeal to the Board. The Court, in holding 
that the provisions of Section 283 (f) of the Rev- 
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enue Act of 1926, were applicable and that assess¬ 
ment and collection of the deficiency as determined 
by the Board were not barred, though the period 
would have run except for the appeal, said (pp. 
288-292): 

Whether the right of collection became 
barred thereafter depends upon the con¬ 
struction to be given to the applicable 
statutes. The taxpayer contends that the 
right of collection was barred on December 
10, 1925, that is twenty-two days after the 
appeal to the Board of Tax Appeals had 
been taken, although this appeal was then 
pending without having been heard, and in¬ 
deed could not have been heard under the 
practice of the Board. See Rule 15. 1 
B. T. A. 1289; Rules 24-25, 7 B. T. A. 1361- 
62. Besides the Act of 1921, provisions of 
the Revenue Act of 1924 and of the Revenue 
Act of 1926 are relied upon. The argument 
is that despite the appeal to the Board, the 
Commissioner was at all times at liberty to 
enforce payment of the tax as assessed by 
the jeopardy assessment or as later reduced; 
and hence, collection was barred on Decem¬ 
ber 10, 1925, by §250 (d) of the 1921 Act; 
and that there was nothing in either the 
Revenue Act of June 2,1924, c. 234, 43 Stat. 
253 or the Revenue Act of February 26, 
1926, c. 27, 44 Stat. 9, which kept alive the 
right of collection. The Board of Tax Ap¬ 
peals rested its decision on provisions of 
the 1924 Act; the Circuit Court of Appeals 
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on those and also on the 1926 Act. Only the 
latter act need be considered. 

Section 283 (f) of the Revenue Act of 
1926, 44 Stat. 64, provided: 

“If any deficiency [in any 1916-21 in¬ 
come or profits taxes] * * * was as¬ 

sessed before June 3,1924, but was not paid 
in full before that date, and if the Commis¬ 
sioner after June 2, 1924, but before the 
enactment of this Act finally determined the 
amount of the deficiency, and if the person 
liable for such tax appealed before the 
enactment of this Act to the Board and the 
appeal is pending before the Board at the 
time of the enactment of this Act, the Board 
shall have jurisdiction of the appeal. In all 
such cases the powers, duties, rights, and 
privileges of the Commissioner and of the 
person who has brought the appeal, and the 
jurisdiction of the Board and of the courts, 
shall be determined * * * in the same 

manner as provided in subdivision (e) of 
this section * * 

This section is applicable to the case at 
bar. The deficiency was assessed in March 
1923; and hence before “ June 3,1924/* “and 
was not paid.” On October 28, 1925, be¬ 
tween the effective dates of the 1924 and 
the 1926 acts, the Commissioner finally de¬ 
termined the amoimt of the deficiency; and 
on November 18, 1925, also prior to the en¬ 
actment of the 1926 Act, the taxpayer 
appealed to the Board of Tax Appeals. 
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One effect of the section was to confirm the 
jurisdiction of the Board. Another effect 
was to make applicable to the case at bar 
§ 274 (a) and § 277 (b) of the 1926 Act. 
Section 274 (a) provided that no distraint 
or proceeding in court for the collection of 
the deficiency “shall be made, begun or 
prosecuted * * * if a petition has been 
filed with the Board [of Tax Appeals], until 
the decision of the Board has become final.” 
And § 277 (b) provided that the running of 
the statute of limitations on “the beginning 
of distraint or a proceeding in court for col¬ 
lection, in respect of any deficiency shall 

* * * be suspended for the period during 

which the Commissioner is prohibited from 

* * * beginning distraint or a proceed¬ 
ing in court, and for 60 days thereafter.” 
That period still continues, as there is not 
yet a final determination of the Board. The 
taxpayer concedes that § 283 (f) of the 1926 
Act confirmed the jurisdiction of the Board 
of Tax Appeals in the present case, but con¬ 
tends that it did not operate to extend the 
period for collection until after a final 
determination. 

First. It is argued that § 283 (f) cannot 
be interpreted as extending the time for the 
collection of the tax because of § 1000. The 
latter section amended the 1924 Act by pro¬ 
viding that where the Board found that the 
tax was barred by the statute of limitations, 
its decision should be that there was no 
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deficiency. This section was inserted to con¬ 
firm the jurisdiction of the Board in making 
final disposition of a deficiency already 
barred. It contains nothing which affects the 
special jurisdiction conferred by § 283 (f). 

Second. It is argued that neither § 277 (b), 
which suspended the running of the statute, 
nor § 283 (f), which incorporated the former, 
indicate that § 277 (b) was to be given a 
retroactive effect. The argument is un¬ 
sound. Subdivision (f) of § 283 shows that 
it was the intention of Congress to apply the 
provisions of § 277 (b) to cases like that at 
bar. Since in such cases the assessment 
(before June 3, 1924), the final determina¬ 
tion and the appeal to the Board (after June 
2,1924), must expressly have occurred prior 
to the enactment of the 192b Act, the refer¬ 
ence to § 277 (b) contained in § 283 (f) 
necessarily meant that in these cases the 
former section was to be applied retro- 
actively. 

***** 

It is submitted that the rule thus established is 
decisive of the limitation question here presented, 
as the facts in the two cases are practically 
identical. Such being the case, it must necessarily 
follow that since the collection of the tax in ques¬ 
tion was not barred at the time these proceedings 
were commenced, the provisions of Section 1106 
(a) of the 1926 Act cannot in any event be appli¬ 
cable. 
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in 


The lower court’s previous opinions granting the injunc 
tion do not constitute the law of the case 


This Court on the previous appeal reversed and 
remanded this case with instructions to dismiss the 
bill, Mellon v. Mertz, 82 F. (2d) 872, 65 App. D. C. 
266, certiorari denied, 299 U. S. 548. This Court 
held that injunction would not lie against the Fed¬ 
eral Government. This Court did not attempt to 
decide whether the collection of the tax was barred 
by the statute of limitations, but dismissed the bill 
for want of jurisdiction. It follows that the pre¬ 
vious opinions of the lower court that the tax was 
barred by the statute of limitations is not the law 
of this case. International Brotherhood, Etc. v. 
Western U. Tel. Co., 46 F. (2d) 736 (C. C. A. 7th) ; 
Hartford Life Ins. Co. v. Blincoe, 255 U. S. 129, 
136; Messenger v. Anderson, 225 U. S. 436, 444. 
The court below was not bound by its previous rul¬ 
ing on the injunction in finally determining the 
liabilities of the parties in this proceeding. Carter 
v. White, 134 N. C. 466, 46 S. E. 983; Soloman v. 
Wilmington Sewerage Co., 142 N. C. 439, 55 
S. E. 300. 

CONCLUSION 

It follows that the decree of the District Court 
dissolving the injunction, dismissing the bill and 
giving the parties defendant recovery from E. P. 
Mertz and/or the Fidelity & Deposit Company of 
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Maryland in the sum of $6,500 is correct, is in ac¬ 
cordance with the law and should be affirmed. 
Respectfully submitted, 

Samuel O. Clark, Jr., 
Assistant Attorney General. 

Sew all Key, 

John A. Gage, 

Special Assistants to the Attorney General. 
October 1939. 



APPENDIX 


Revenue Act of 1921, c. 136, 42 Stat. 227 : 

Sec. 250. (a) * * * 

* * * * * 

(d) The amount of income, excess-profits, 
or war-profits taxes due under any return 
made under this Act for the taxable year 
1921 or succeeding taxable years shall be de¬ 
termined and assessed by the Commissioner 
within four years after the return was filed, 
and the amount of any such taxes due under 
any return made under this Act for prior 
taxable years or under prior income, excess- 
profits, or war-profits tax Acts, or under 
section 38 of the Act entitled “An Act to 
provide revenue, equalize duties, and en¬ 
courage the industries of the United States, 
and for other purposes,” approved August 
5, 1909, shall be determined and assessed 
within five years after the return was 
filed, * * *. 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 278. (a) * * * 

* * * * * 

(d) Where the assessment of the tax is 
made within the period prescribed in section 
277 or in this section, such tax may be col¬ 
lected by distraint or by a proceeding in 
court, begun within six years after the as¬ 
sessment of the tax. Nothing in this Act 
shall be construed as preventing the begin¬ 
ning, without assessment, or a proceeding in 
court for the collection of the tax at any time 

( 25 ) 
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before the expiration of the period within 
which an assessment may be made. 

(e) This section shall not (1) authorize 
the assessment of a tax or the collection 
thereof by distraint or by a proceeding in 
court if at the time of the enactment of this 
Act such assessment, distraint, or proceed¬ 
ing was barred by the period of limitation 
then in existence, or (2) affect any assess¬ 
ment made, or distraint or proceeding in 
court begun, before the enactment of this 
Act. 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 274. (a) If in the case of any tax¬ 
payer, the Commissioner determines that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the Commissioner is au¬ 
thorized to send notice of such deficiency to 
the taxpayer by registered mail. Within 60 
days after such notice is mailed (not count¬ 
ing Sunday as the sixtieth day), the taxpayer 
may file a petition with the Board of Tax 
Appeals for a redetermination of the defi¬ 
ciency. Except as otherwise provided in 
subdivision (d) or (f) of this section or in 
section 279, 282, or 1001, no assessment of a 
deficiency in respect of the tax imposed by 
this title and no distraint or proceeding in 
court for its collection shall be made, begun, 
or prosecuted until such notice has been 
mailed to the taxpayer, nor until the ex¬ 
piration of such 60-day period, nor, if a 
petition has been filed with the Board, until 
the decision of the Board has become final. 
Notwithstanding the provisions of section 
3224 of the Revised Statues the making of 
such assessment or the beginning of such 
proceeding or distraint during the time such 
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prohibition is in force may be enjoined by 

a proceeding in the proper court. 

***** 

(h) For the purposes of this title the date 
on which a decision of the Board becomes 
final shall be determined according to the 
provisions of section 1005. 

***** 

Sec. 277 (a) * * * 

(b) The running of the statute of limi¬ 
tations provided in this section or in section 
278 on the making of assessments and the 
beginning of distraint or a proceeding in 
court for collection, in respect of any de¬ 
ficiency, shall (after the mailing of a notice 
under subdivision (a) of section 274) be 
suspended for the period during which the 
commissioner is prohibited from making the 
assessment or beginning distraint or a pro¬ 
ceeding in court, and for 60 days thereafter. 

Sec. 278 (a) * * * 
***** 

(d) Where the assessment of any income, 
excess-profits, or war-profits tax imposed by 
this title or by prior Act of Congress has 
been made (whether before or after the en¬ 
actment of this Act) within the statutory 
period of limitation properly applicable 
thereto, such tax may be collected bv dis- 
traint or by a proceeding in court (begun 
before or after the enactment of this Act), 
but only if begun (1) within six years after 
the assessment of the tax, or (2) prior to 
the expiration of any period for collection 
agreed upon in writing by the Commissioner 
and the taxpayer. 

(e) This section shall not bar a distraint 
or proceeding in court begun before the en- 
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actment of the Revenue Act of 1924; nor 
shall it authorize the assessment of a tax or 
the collection thereof by distraint or by pro¬ 
ceeding in court (1) if at the time of the 
enactment of this Act such assessment, dis¬ 
traint or proceeding was barred by the stat¬ 
utory period of limitation properly appli¬ 
cable thereto, unless prior to the enactment 
of this Act the Commissioner and the tax¬ 
payer agreed in writing thereto, or (2) con¬ 
trary to the provisions of subdivision (a) 
of section 274 of this Act. 

***** 

Sec. 283. (a) * * * 

* * * * * 

(e) If any deficiency in any income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or by any such Act as 
Amended, was assessed before June 3, 1924, 
but was not paid in full before the date of 
the enactment of this Act, and if the Com¬ 
missioner, after the enactment of this Act, 
finally determines the amount of the de¬ 
ficiency. he is authorized to send by regis¬ 
tered mail to the person liable for such tax 
notice of such deficiency, which notice shall, 
for the purposes of this Act, be considered a 
notice under subdivision (a) of section 274 
of this Act. In the case of any such final 
determination the amount of the tax 
(whether deficiency or interest, penalty, or 
other addition to the tax) shall, except as 
provided in subdivision (h) of this section, 
be computed as if this Act had not been en¬ 
acted, but the amount so computed shall be 
collected and paid in the same manner and 
subject to the same provisions and lrmita- 
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tions (including the provisions in case of de¬ 
linquency in payment after notice and de¬ 
mand, and the provisions relating to claims 
and suits for refund) as in the case of a de¬ 
ficiency in the tax imposed by this title, ex¬ 
cept as otherwise provided in section 277 of 
this Act and in subdivision (i) of this 
section. 

(f) If any deficiency in any income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or by any such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before that date, and 
if the Commissioner after June 2, 1924, but 
before the enactment of this Act finally de¬ 
termined the amount of the deficiency, and 
if the person liable for such tax appealed 
before the enactment of this Act to the 
Board and the appeal is pending before the 
Board at the time of the enactment of this 
Act, the Board shall have jurisdiction of the 
appeal. In all such eases the powers, duties, 
rights, and privileges of the Commissioner 
and of the person -who has brought the ap¬ 
peal, and the jurisdiction of the Board and 
of the courts, shall be determined, and the 
computation of the tax shall be made, in the 
same manner as provided in subdivision (e) 
of this section, except as provided in sub¬ 
division (j) of this section and except that 
the person liable for the tax shall not be 
subject to the provisions of subdivision (d) 
of section 284. 

***** 

Sec. 1001 (a) The decision of the Board 
rendered after the enactment of this Act 
(except as provided in subdivision (j) of 
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section 283 and in subdivision (h) of section 
318) may be reviewed by a Circuit Court of 
Appeals, or the Court of Appeals of the Dis¬ 
trict of Columbia, as hereinafter provided, if 
a petition for such review’ is filed by either 
the Commissioner or the taxpayer within six 
months after the decision is rendered. 

* * * * * 

(U. S. C. Title 26, Sec. 642.) 

Sec. 1005. (a) The decision of the Board 
shall become final— 

(1) Upon the expiration of the time al¬ 
lowed for filing a petition for review*, if no 
such petition has been duly filed w r ithin such 
time; or 

***** 

(U. S. C. Title 26, Sec. 640.) 

Sec. 1106. (a) The bar of the statute of 
limitations against the United States in re¬ 
spect of any internal-revenue tax shall not 
only operate to bar the remedy but shall 
extinguish the liability; but no credit or re¬ 
fund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. 
The bar of the statute of limitations against 
the taxpayer in respect of any internal- 
revenue tax shall not only operate to bar the 
remedy but shall extinguish the liability; 
but no collection in respect of such tax shall 
be made unless the taxpayer has underpaid 
the tax. 
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For the District of Columbia. 


April Term, 1939. 


No. 7434. 


Fidelity & Deposit Company of Maryland, 

Appellant, 

v. 

Guy T. Helvering, Commissioner of Internal 
Revenue, and M. Hampton McGruder, 
Collector of Internal Revenue, 
Appellees. 


On Appeal from the District Court of the United States 
for the District of Columbia. 


APPELLANT’S REPLY BRIEF. 

Appellant set out five points on appeal and discussed 
each one in its brief. This reply brief will be directed 
only to answering appellees’ arguments which are not 
fully answered in the principal brief. 

Appellees assert (page 8 of their brief) that the ques¬ 
tion is “narrowed to whether appellees suffered damages 
by reason of the injunction.” This is begging the 
question. The points on appeal present the questions 
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before this Court. While the question of whether 
appellees suffered damages must be decided in the 
affirmative in order for appellees to recover from this 
appellant on its bond, there arc other important 
questions. Appellees may not answer the question by 
simply alleging that they were damaged. They must 
prove it, and no proof was offered. 

If the lower court erred in not following the ‘‘law of 
the case,” to the effect that the statute of limitations 
barred collection of the tax when the bill was filed in 
1927, then appellees can not show damages: or, if this 
Court holds that the statute of limitations had run, 
they can not prove damages. 

If this Court decides that there was just cause for 
plaintiff Mertz to file the bill, in view of the provisions 
of Section 110(3 of the Revenue Act of 1026, then in full 
force and effect and providing for the extinguishment of 
his liability, appellees are not damaged. The damage, 
if any, is due to the act of Congress in creating the 
situation and then changing its mind and undoing it. 
The Government is an entity and the same entity is 
now claiming damages for having itself brought about 
the situation of which it complains. In other words, 
Congress enacted Section 1106 which extended to 
Mertz the relief which he sought in filing the bill of 
complaint in 1927. Then in 192S Congress repealed 
the section “as of the date of enactment.” This Court 
in the former appeal of Mertz held that this repeal took 
away the rights which Mertz had. In other words 
Mertz sought to avail himself of rights which the 
sovereign extended to him and now that same sovereign 
claims damages because he did so. 
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I. 

Appellant’s first point was that the “law of the case,” 
to the effect that the statute of limitations barred 
collection of the tax at the time the bill of complaint 
was filed, is binding and that the District Court erred 
in failing to follow it. Obviously, appellant is correct 
on this for appellees devote only part of one page 
(page 23) of their brief to the point and offer nothing 
there to negative what appellant said. The authorities 
cited seem only to corroborate what appellant said on 
the question. 

It therefore follows that the law of the case (whether 
right or wrong) was binding on Mr. Justice Luhring 
and that he erred in failing to hold that the statute of 
limitations barred collection of the tax which appellees 
sought to collect and that they did not suffer damages 
in being prevented from doing so. 

II. 

Appellant’s second point was that, if it should be 
held that the “law of the case” does not apply, then the 
Court erred in failing to hold that the statute of limita¬ 
tions barred collection of the tax from Mertz at the 
time the bill of complaint was filed. Appellees appear 
to hang their case on this question as the most of their 
brief deals with it (pages 9-22). 

In the very beginning of their argument, appellees 
quote from Section 250 of the Revenue Act of 1921, but 
only the part pertaining to assessment. They omit the 
part which provides that “no suit or proceeding for 
collection” of the tax “shall be begun, after the expira¬ 
tion of five years after the date” on which the return 
was filed. Appellees thus seek to bridge the gap bet ween 
the assessment provisions of Section 250 of the Revenue 
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Act of 1021 and Section 27S (d) and (e) of the Revenue 
Act of 102(5. They omit Sections 1100 (a) and (b) of the 
Revenue Act of 1024 and Section 1200 of the Revenue 
Act of 192(5 (Sec pages 25 (5 of appellant’s brief). 

Point two deals with the statute of limitations on 
collection of a 1020 tax assessed in December, 1921. 
Appellees invoke (pages 10-11) Section 27S of the 
Revenue Act of 192(5 as authority to collect within six 
years after December, 1021; and invoke Section 2S3 (f) 
of the same act as authority to collect any time before 
August 31, 102S. 

If Section 27S stood alone and if Congress had not 
taken so much care in Sections 1400 of the 1021 Act, 
1100 of the 1924 Act, and 1200 of the 102(5 Act (see 
pages 23-2(5 of appellant’s brief) to perpetuate the 
five-year statute set out in Section 250 (d) of the 191S 
and 1921 Acts (page 23 of appellant’s brief) and Section 
277 (a) of the 1924 Act, then appellees’ argument might 
be persuasive. At the time Congress enacted Section 
278, it also in Section 1200 repealed certain provisions 
of the 1924 Act, but left Section 1100 in effect and 
provided that the parts repealed should remain in force 
for the assessment and collection of all taxes ‘‘accrued” 
under prior acts. This shows a different intent from 
that suggested by appellees. 

If Congress meant for Section 278 of the 1926 Act to 
supersede and/or repeal all other limitation provisions, 
why did it not enact just that? If it had also repealed 
Sections 1400 of the 1921 Act and 1100 of the 1924 Act, 
and had omitted Section 1200 (b) of the 192(5 Act, then 
it would have been apparent that it meant to make 
Section 278 controlling in all cases. Sections 1400, 
1100, and 1200 of the respective Acts can not be ignored. 
They show an intent to continue the old five-year 
statute as to taxes ‘‘which have accrued” under the 
former acts (Section 1200 (b)—1026 Act). 
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What is the significance of the word “accrued” as 
used in Section 1200? It can not include all taxes 
because then Section 27S would be non-effective. Is it 
not reasonable to suppose that the word “accrued” 
was used in the sense of “being ready to collect,” that 
is, as applying to taxes which the Commissioner of 
Internal Revenue has determined to be collectible prior 
to the date of enactment—as opposed to those yet to 
be determined by him? Some meaning must be 
attributed to the word “accrued,” short of all taxes 
determined and to be determined under the acts prior 
to the 1926 Act, or the provisions of the Act become 
conflicting and ambiguous. 

If it is contended that the various provisions of the 
1926 Act are conflicting to the extent that doubt arises 
as to their meaning, then that doubt must be resolved 
in favor of the taxpayer (Gould v. Gould , 245 U. S. 151), 
or the provisions become non-effective for uncertainty. 
In the latter case the former five-year statute would 
still stand. 

It must be remembered that at all times after the 
assessment in December, 1921, there was no prohibition 
against collection of the tax. The fact that the Com¬ 
missioner or Collector deferred collection docs not alter 
the fact that collection might have been made. The 
prohibition against collection contained in Section 274 
of the Revenue Acts of 1924 and 1926 relates only to 
“deficiencies.” A “deficiency” is defined in Section 
273 of each act as the amount of tax determined to be 
due in excess of that shown on the return, -plus any 
assessment already made , etc. Therefore, there was no 
prohibition against collection of the tax from Mertz at 
any time after assessment in December, 1921, until 
collection was barred on March 15, 1926. 

Again, appellees invoke Section 283 (f) of the 
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Revenue Act of 1926 in support of their contention that 
collection of the tax was not barred when the bill of 
complaint was filed (pages 14-22 of their brief). 

At first reading Section 2S3 (f) appears to support 
appellees’ contention to the extent at least of raising a 
conflict between its provisions and the saving pro¬ 
visions of the various statutes set out above. It 
provides that in all cases to which it applies 

“the powers, duties, rights, and privileges of the 
Commissioner and of the person who brought the 
appeal, and the jurisdiction of the Board and of 
the courts, shall be determined, * * * in the same 
manner as provided in subdivision (e) of this 
section, * * V’ 

Subdivision (e) provides that 

“the amount of the tax * * * shall * * * be 
computed as if this Act (1926) had not been en¬ 
acted, but the amount so computed shall be 
collected and paid in the same manner and subject 
to the same provisions and limitations * * * as 
in the case of a deficiency in tax imposed by this 
title, except as otherwise provided in section 277 of 
this Act * * (Italics supplied.) 

Section 277 (a) (3) provides that, except as provided in 
Section 27S, the amount of tax imposed by the Revenue 
Act of 191S 

“shall be assessed within five years after the return 
was filed, and no proceeding in court without 
assessment for the collection of such taxes shall be 
begun after the expiration of such period.” (Italics 
supplied.) 

Thus, Section 2S3 (f) brings us right back to Section 
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278 (d), discussed above, and adds nothing to appellees’ 
case not found in the latter section. 

The case of Pacific. Coast Steel Co. v. McLaughlin, 
61 Fed. (2d) 73, cited on page 13 of their brief, does not 
appear to be in point because in that case the taxpayer 
had extended the time for collection by a waiver. In the 
instant case, no waivers were given and Mertz twice 
refused to give waivers (II. 20, par. 18). Likewise, in 
Loewer Realty Co. v. Anderson , 31 Fed. (2d) 268, cited 
by appellees on page 13 of their brief, a waiver was given 
which extended the time in which to assess a 1920 tax 
to December 31, 1926. Obviously, these cases relied 
upon by appellees are not in point. 

In the case of Continental Products Co. v. Com., 
66 Fed. (2d) 434, cited by appellees on page 18 of their 
brief, the assessment in controversy was made after 
the enactment of the 1924 Act and came within the six 
year collection provisions of that Act. That case is 
not in point in the instant case. 

Finally, appellees cite (page 18) and rely on Brown & 
Sons Co. v. Burnet, 282 U. S. 283. In that case the 
petitioner filed its 1917 return on April 1, 1918. On 
March 5, 1923 (within 5 years) the Commissioner made 
a jeopardy assessment. On December 10, 1923, the 
taxpayer gave a waiver extending the period for 
assessment and collection to December 10, 1924. On 
October 25, 1924, the taxpayer gave another waiver 
further extending the period until the 1926 Act became 
effective as to collection. The Circuit Court (38 Fed. 
(2d) 425) conceded that, without the waivers, collection 
would have been barred, but held that the waivers saved 
the government’s right to collect. The Supreme 
Court in affirming the Circuit Court, held that the 
collection period had been extended by the waivers to 
the point where Section 283 (f) of the 1926 Act was 
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applicable. Thus, the case of Brown & Sons Co. v. 
Burnet is not in point because of the waivers—not 
present in the instant case, and not mentioned by 
appellees in referring to it in their brief. 

It must be observed that neither the Circuit Court 
nor the Supreme Court, in their opinions in the Broicn 
& Sons Co. case, referred to or discussed the five-year 
saving provisions contained in Sections 1400 of the 
1921 Act, 1100 of the 1924 Act, and 1200 of the 1920 
Act. It can hardly be assumed that those sections 
were not brought to their attention, but it is easy to 
understand that they were not mentioned in the 
respective opinions because of the waivers in that case 
which brought it under Section 283 (f). If Mertz had 
given the collection waivers when the collector requested 
them (R. 20—par. 18), the instant case would fall in 
line with the Brown & Sons Co. case and no bill of 
complaint would have been filed and no injunction 
sought against collection. 

Appellees have failed to point to a single case whose 
material facts are the same as in the instant case and 
have therefore failed to furnish any authority for bring¬ 
ing the instant case within the six-year collection period 
of the 1926 Act. Having thus failed to furnish a single 
authority, it must be assumed that appellees failed 
to find any and that there are none. 

The posit ion taken by appellant here has legislative 
support. That Congress intended to keep the provis¬ 
ions of the various Revenue Acts alive as to taxes 
arising thereunder is apparent from its enactment of 
Section 1260, Title 26, of the Code of Laws of the 
United States of America, in force December 6, 1926, 
same being Volume 44, Part I, United States Statutes 
at Large, 69th Congress, 1925-1926. Said Section 
1260 is as follows: 
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“ 1260—PRIOR REVENUE LAW IN FORCE 
FOR ASSESSMENT AND COLLECTION OF 
TAXES AND FOR IMPOSITION AND COL¬ 
LECTION OF PENALTIES THEREUNDER. 
The parts of prior Revenue Acts heretofore repealed 
shall (except as otherwise provided in this title) 
remain in force for the assessment and collection 
of all taxes imposed by such Acts, and for the as¬ 
sessment, imposition, and collection of all interest, 
penalties, or forfeitures which have accrued or may 
accrue in relation to any such taxes, and for the 
assessment and collection, to the extent provided 
in such Acts, of all taxes imposed by prior income, 
war-profits, or excess-profits tax acts, and for the 
assessment, imposition, and collection of all 
interest, penalties, or forfeitures which have 
accrued or may accrue in relation to any such 
taxes. (June 2, 1924, c. 234, par. 1100 (b), 43 
Stat. 352.) ” 

It should be noted that this section is codified not in 
the language of any specific act but in general language 
to the effect that all prior Revenue Laws are in effect for 
the collection of taxes imposed under said Acts. If they 
were in effect when Congress approved and ratified said 
Code, they are still in effect. The same Congress (69th, 
1925-6) enacted the 1926 Act and that Act does not repeal 
them. 


CONCLUSION. 

The conclusion is inescapable that when the bill of 
complaint was filed on September 19, 1927, the statute 
of limitations barred collection of the 1920 tax which 
the appellees sought to collect; or, if it be held other¬ 
wise, then the lower Court was bound by the “law of 
the case” wherein this holding had twice before been 
made by that Court. 
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Appellees failed to offer any proof of damages, any 
proof of failure to collect from the taxpayer, E. P. 
Mertz, any proof that the bill was not rightfully filed 
under Section 1106 of the 1926 Act (then in full force 
and effect), and any proof that they are not or do not 
represent the same entity which later took away the 
rights under Section 1106. 

If collection of the tax was barred, appellees were 
only prevented, by their own law, from doing what 
they had no right to do—not by any act of taxpayer 
' Mertz or this appellant. 

‘Wherefore, it is submitted that this Court should 
reverse the judgment of the lower Court as to this 
appellant. 

Respectfully submitted, 

Geo. E. H. Goodner, 

D. F. Prince, 

Attorneys for Appellant, 
Munsey Building, 
Washington, D. C. 







